INSTITUT ZA UPOREDNO PRAVO
INSTITUTE OF COMPARATIVE LAW

ISSN 0039 2138 UDK 34

FOREIGN LEGAL LIFE

STRANI PRAVNI ZIVOT

4/2015
Beograd, 2015.



Editorial board
Redakcija

Prof. dr Miodrag Orli¢
Full Professor (retired), Faculty of Law University of Belgrade
redovni profesor Pravnog fakulteta Univerziteta u Beogradu u penziji

Prof. dr Olga Cveji¢-Janci¢
Full Professor (retired), Faculty of Law University of Novi Sad
redovni profesor Pravnog fakulteta Univerziteta u Novom Sadu u penziji

Prof. dr Spiridon Vrelis
Full Professor, Faculty of Law University of Athens, Director of Hellenic
Institute of International and Foreign Law in Athens
redovni profesor Pravnog fakulteta u Atini i direktor Helenskog
instituta za medunarodno i strano pravo u Atini

Prof. dr Mikele Papa
Full Professor, Faculty of Law University of Florence,
redovni profesor Pravnog fakulteta u Firenci

Prof. Dr. habil. Dr. Wolfgang Rohrbach
Full Professor, State University in Vienna
redovni profesor, Drzavni Univerzitet u Be¢u

Prof. dr Vid Jakulin
Full Professor, Faculty of Law University of Ljubljana
redovni profesor Pravnog fakulteta u Ljubljani

Dr Stefanos Kareklas
Attorney, Thessaloniki
advokat iz Soluna

Prof. dr Alesandro Simoni
Full Professor, Faculty of Law University of Florence
redovni profesor Pravnog fakulteta u Firenci

Prof. dr Dorde Ignjatovié
Full Professor, Faculty of Law University of Belgrade
redovni profesor Pravnog fakulteta u Beogradu

Prof. dr Dorde Dordevi¢
Full Professor, The Academy of Criminalistic and Police Studies, Belgrade
redovni profesor Kriminalisticko-policijske Akademije u Beogradu



Prof. dr Dejan Purdevié¢
Full Professor, Faculty of Law University of Belgrade
redovni profesor Pravnog fakulteta u Beogradu

Prof.dr DuS$an Vranjanac
Associate Professor, Faculty of Law University ,,Union* Belgrade
vanredni profesor Pravnog fakulteta Univerziteta Union u Beogradu

Ratomir Slijepcevié
Secretary of the Commission for drafting the Civil Code of the Republic of Serbia
sekretar Komisije za izradu Gradanskog zakonika Republike Srbije

Prof. dr Goran Dajovié¢
Associate Professor, Faculty of Law University of Belgrade
vanredni profesor Pravnog fakulteta u Beogradu

Dr Branislava Knezi¢
Principal Research Fellow, Institute of Criminological and Sociological
Research, Belgrade
naucni savetnik u Institutu za kriminoloska i socioloska istrazivanja

Dr Jovan Ciri¢
Principal Research Fellow, Institute of Comparative Law, Belgrade
naucni savetnik u Institutu za uporedno pravo

Prof.dr Natasa Mrvié¢ Petrovié¢
Principal Research Fellow, Institute of Comparative Law, Belgrade
naucni savetnik u Institutu za uporedno pravo

Prof. dr Vladimir Colovié
Principal Research Fellow, Institute of Comparative Law, Belgrade
naucni savetnik u Institutu za uporedno pravo

Dr Aleksandra Rabrenovié
Research Associate, Institute of Comparative Law, Belgrade
nau¢ni saradnik u Institutu za uporedno pravo

Doc. dr Jelena Ceranié
Research Associate, Institute of Comparative Law, Belgrade
naucni saradnik u Institutu za uporedno pravo

Dr Katarina Jovi¢i¢
Research Associate, Institute of Comparative Law, Belgrade
naucni saradnik u Institutu za uporedno pravo



Prof. dr Vladimir Duri¢
Research Associate, Institute of Comparative Law, Belgrade
naucni saradnik u Institutu za uporedno pravo

Dr Ana KneZevi¢ Bojovi¢
Research Associate, Institute of Comparative Law, Belgrade
naucni saradnik u Institutu za uporedno pravo



EDITOR IN CHIEF
Glavni i odgovorni urednik

Prof.dr Vladimir Colovi¢

DEPUTY OF EDITOR IN CHIEF
Zamenik glavnog i odgovornog urednika

Prof. dr Natasa Mrvié¢ Petrovic¢

SECRETARIES OF EDITORIAL BOARD
Sekretari redakcije
Mr Jelena Vukadinovic¢
Mr Milica Matijevié

TECHNICAL EDITOR
Tehnicki uednik

MiloS$ Stanié

PUBLISHER
Izdavac
INSTITUT ZA UPOREDNO PRAVO
Institute of Comparative Law
Beograd, Terazije 41
e-mail:institut@icl.org.rs, www.comparativelaw.info
tel. + 381 11 3233 213

Print
Stampa

GORAGRAF

Circulation
Tiraz
300 copies - primeraka



TABLE OF CONTENTS:

Get’man-Pavlova Irina Vikotorovna

CLAUSE ON PUBLIC ORDER AS A GROUND FOR REFUSAL

OF RECOGNITION AND ENFORCEMENT OF

FOREIGN ARBITRALAWARDS IN RUSSIA ..., 11

Zdravko Petrovié, NataSa Mrvié Petrovi¢
FEAR AS AFORM OF NON-PECUNIARY DAMAGE ..............coeuveenne. 31

Predrag Dedei¢, Gordana Gasmi

CORPORATE GOVERNANCE IN STATE

- OWNED ENTERPRISES —

RELEVANT EUROPEAN STANDARDS ......cocoiiiiiiiiiiiececece, 43

Viadimir Colovié¢

APPLICATION OF THE THEORY OF PROPER LAW

TO CONTRACTUAL RELATIONS

WITH THE FOREIGN ELEMENT .....oooimooieeeeeeeeeeeeeeeeeeeee e 51

Ana KneZevi¢ Bojovié

NEW EU ENLARGMENT STRATEGY AND

COUNTRY PROGRESS REPORTS —

AMOTOR FOR CHANGE ? ..ottt 67

Biljana Damjanovié¢

IS THE APPLICATION OF FOREIGN LAW AN IMPERATIVE?
-PRINCIPLE OF PUBLIC POLICY IN

NATIONAL LAWS AND

INTERNATIONAL CONVENTIONS ..o, 79

Jelena Vukadinovié
STABILIZATION AND ASSOCIATION AGREEMENT
AS ASPECIALINSTRUMENT OF EU FOREIGN POLICY ........cccc........ 91

Milica V. Matijevi¢

THE CONSOLIDATION OF CADASTRE

RECORDS IN KOSOVO* AND PROPERTY RIGHTS

OF INTERNALLY DISPLACED PERSONS ......ccocoiiiiiieeeeee e 105

Mirjana Glinti¢
REVITALIZATION OF MILITARY BROWNFIELDS
IN EASTERN AND CENTRAL EUROPE .........ccoooiiiiiiieeee 123



Velimir Zivkovi¢

A PROPOSAL FOR A NEW NORMATIVE APPROACH

TO INVESTMENT ARBITRATION AND

THE NATIONAL RULE OF LAW .....oooimoooiioeeeeeeeeeeeeeeee e 137

Ines Cerovié

IS IT PERMITTED TO STRIKE A BALANCE

BETWEEN THE INTERESTS OF NATIONAL SECURITY

OF A STATE AND THE RULE OF NON-REFOULEMENT

IN THE CONTEXT OF ARTICLE 3 OF THE EUROPEAN
CONVENTION OF HUMAN RIGHTS

AND FUNDAMENTAL FREEDOMS? ......ooooiiiiiiiiieieeeeeeeeeeeee e 157

Marina Mati¢ Boskovi¢

REFORM OF JUSTICE SECTOR IN MOLDOVA -

HOW MUCH THEY CAN LEARN

FROM SERBIAN EXPERIENCE .......cooooiiiiiiiiiiieee e, 179

Uro§ Cemalovié

TECHNOLOGY IN THE SERVICE OF LAW —

EXAMPLE OF TECHNOLOGICAL PROTECTION

MEASURES IN THE EUROPEAN UNION’S

(610104 23 L€ 5 1 1N D7\ % 193

Katica Tomié
SETTLEMENT OF DISPUTES IN THE BANKING

AND FINANCIAL SECTOR ... 205
Viadimir Sebek

THE ROAD TOWARDS A EUROPEAN

CRIMINAL INTELLIGENCE MODEL -ECIM .....ccoovvviiiiiieiiieeeeeeee 221

Ivana Stepanovié

PREVENTING TERRORISM OR

ELIMINATING PRIVACY?

RETHINKING MASS SURVEILLANCE

AFTER SNOWDEN REVELATIONS .....cccooiiiiiiiiieeneeeeeeeeee 235

Jovana Raji¢
COMMENCEMENT OF CRIMINAL PROCEDURE
AND ITS INFLUENCE ON EMPLOYMENT CONTRACT .................... 249



SADRZAJ:

Get’man-Pavlova Irina Vikotorovna

KLAUZULA JAVNOG PORETKA KAO RAZLOG

ODBIJANJA PRIZNANJA I IZVRSENJA

STRANIH ARBITRAZNIH ODLUKA U RUSIJT ..o 11

Zdravko Petrovié, NataSa Mrvié Petrovi¢ 5
STRAH KAO OBLIK NEMATERIJALNE STETE ......coooeooveivieiieee. 31

Predrag Dedei¢, Gordana Gasmi )
KORPORATIVNO UPRAVLJANJE U JAVNIM PREDUZECIMA-
RELEVANTNI EVROPSKI STANDARDI .......ccccoooiiiiiiiiiieiccee, 43

Viadimir Colovié
PRIMENA TEORIJA PROPER LAW KOD UGOVORNIH ODNOSA
SAELEMENTOM INOSTRANOSTI ..o 51

Ana KneZevi¢ Bojovié¢

NOVA STRATEGIJA PROSIRENJA EVROPSKE UNIJE

1 IZVESTAJI O NAPRETKU POJEDINACNIH DRZAVA —

MOGU LI BITI POKRETACI PROMENA? ....oooooooooeeeeeeeeeeeen 67

Biljana Damjanovié¢

DA LI JE PRIMJENA STRANOG PRAVA IMPERATIV? -

USTANOVA JAVNOG PORETKA U

NACIONALNIM ZAKONIMA 1

MEDUNARODNIM KONVENCIJAMA .........ccocoiiiiiiiiiiincnieeeeeeeee 79

Jelena Vukadinovié 5
SPORAZUM O STABILIZACIJI I PRIDRUZIVANJU
KAO POSEBAN INSTRUMENT SPOLJNE POLITIKE EU ................... 91

Munuya B. Mamujeeuh

HNPOUHEC KOHCOJIUIAIINJE KATACTAPCKUX KIbUTA

HA KOCOBY U METOXUJU U IUTAIBE 3ALITUTE
BJACHUYKUX IMPABA PACEJBEHUX JINLIA ..........ccooeciveiiiiieieen, 105

Mirjana Glinti¢
REVITALIZACIJA VOJNIH BRAUNFILDA U
ZEMLJAMA ISTOCNE EVROPE .........occoooiiiiiiiiieeeeee 123

Velimir Zivkovi¢

PREDLOG NOVOG NORMATIVNOG PRISTUPA

INVESTICIONOJ ARBITRAZI |

NACIONALNOJ VLADAVINI PRAVA ..o 137



Ines Cerovi¢

DA LI JE DOZVOLJENO USPOSTAVLJANJE BALANSA
IZMEDU INTERESA NACIONALNE BEZBEDNOSTI

JEDNE ZEMLJE I PRAVILA NON-REFOULEMENT U
KONTEKSTU ODREDBE CLANA 3 EVROPSKE KONVENCIJE

ZA ZASTITU LJUDSKIH PRAVA I OSNOVNIH SLOBODA?.............. 157
Marina Mati¢ BoSkovié

REFORMA PRAVOSU]?A U MOLDAVIJI —

KOLIKO MOGU NAUCITIIZ ISKUSTVASRBIJE ........cccccvvvvennnnnnn. 179

Ypow hemanosuh
TEXHOJIOT'NJA Y CJHIYKBU IMTPABA —
MNPUMEP TEXHUUKHNUX MEPA 3AILLITUTE

AYTOPCKUX ITPABA Y EBPOIICKOJ YHHUJH .........cccoovvviiiiiiiene, 193

Katicva Tomié¢
RJESAVANJE SPOROVA U BANKARSKOM 1

FINANSIJSKOM SEKTORU .....coccooiiiiiiiiiiiiiiiiieeeeeeeeeeeeeieeieene 205
Bnaoumup Illedex

YT KA EBPOIICKOM KPUMHNHAJIMCTUYKO-OBABEIIITAJHOM

1\ (071 1 D) USRS UUUSUSURPIN 221

Ivana Stepanovié

SPRECAVANJE TERORIZMA ILI ELIMINACIJA PRIVATNOSTI?
KRITICKO PREISPITIVANJE MASOVNOG NADZORA

NAKON OKTKRICA EDVARDA SNOUDENA ......coovioieeteeeeenn 235

Joeana Pajuh
HNOCJIEJUUE MOKPETAIBA KPUBUYHOTI IMOCTYIIKA
HA PAJHU OJHOC 3AITIOCJIEHOT ........occooiiiiieieeeeeeee 249






11

Prof. Get’man-Pavlova IrinaVikotorovna Ph.D.!
Original scientific paper

UDK: 341.985(470+571)

CLAUSE ON PUBLIC ORDER AS A GROUND FOR REFUSAL
OF RECOGNITION AND ENFORCEMENT OF FOREIGN
ARBITRAL AWARDS IN RUSSIA

Abstract

The article analyzes judicial enforcement experience, legislation
and Russian doctrines as to refusing to recognize and execute foreign
arbitration awards as this contradicts public order. A division is made
between the categories of domestic public order and international public
order. The major methods applied in the paper are comparative analysis
and comparative law. The article touches upon the problems of material
public order. A conclusion has been made that defining this category
poses a serious problem. In comparison, the category of procedural
public order is easier to define. Judicial practice does not give a definition
of material public order but the underlying principle is that the system
of principles and values embodying a national public order cannot be
recognized even in international cases. Russian legislation does not
operate the concept of international public order, but the analysis of legal
norms allows making a conclusion that when recognizing and enforcing
foreign arbitration awards, not a public order of the Russian Federation
is meant but public order taking into account international obligations
of the RF and the character of relations containing a foreign element.
The research has allowed making the following conclusions. Russian
legislation regulating the issues of recognizing and enforcing foreign
arbitration awards needs to include the concept of international public
order understood as fundamental legal principles of mandatory nature,
universal character, special public significance and being the basis for
economic, political, legal system of the RF considering its international
obligations and the character of relations related to foreign enforcement.

! Associate Professor, International Private Law Department, National Research University Higher
School of Economics, PhD (law), Moscow; mail: getmanpav@mail.ru; igetmanpav@hse.ru.
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Keywords: foreign arbitration awards, recognizing and executing,
refusal, contradiction, material public order, international public order,
domestic public order, Russia, case practice, judicial enforcement

experience.
%

& 3k

The main international instrument in the field of commercial
arbitration is the New York Convention on the Recognition and
Enforcement of Foreign Arbitral Awards of 10 July 1958 (hereinafter
- the New York Convention). 149 countries ratified the Convention,
including Russia. The New York Convention should be applied in all
Member States in deciding on the Recognition and Enforcement of
Foreign Arbitral Awards. At the same time, art. VII § 1 of the New York
Convention provides that an interested party has the right to benefit
from the provisions of the national legislation of the country where the
recognition and enforcement of an arbitral award.

The New York Convention in the art. V §2 (b) does not specify on
the domestic or international public order. However, the developers of
the Convention sought to provide the most favorable regime of Foreign
Arbitral Awards, and proceeded from the narrow conception of public
order. Commentators of the Convention clearly indicate that the text
implies the international public order: “Although in the art. V §2 (b) is
not explicitly indicated, no one will deny that, along with the public order
of the country of execution can be understood here as the international
public order “*. This concept was accepted in the jurisprudence of the
participating countries in an applying the provisions of the Convention.
The literature indicates that the entire judicial practice relating to the
use of the art. V §2 (b), either explicitly or hidden, but always made a
distinction between domestic and international public order®. The point
of view is expressed that the difference between domestic public order
and the international public order justified is such a recognized principle
of international arbitration as the finality of international arbitral award*.

The art. V §2 (b) of the New York Convention unequivocally
establishes the application of lex fori to issues of public order. The
mechanism of public order is applicable on the initiative of a court, and
not on the initiative of persons involved in the case (without prejudice for
the interested party the right to appeal to the public order). The court must
Zp Fouchard, E.Gaillard , B.Goldman 7raité de ['arbitrage commercial international // Litec. 1996. N
1710., 1012.

3 S.V.’Krokhalev Category of international public order in international civil procedure. M., 2010 // RRS
(Reference Retrieval System) Consultant Plus; A.J.Van den Berg The New York Arbitration Convention

of 1958. Towards a Uniform Judicial Interpretation. Deventer, 1981.
4 A.J.Van den Berg Refusal of Enforcement under the New-York Convention 1958 // ICC Bulletin. 1999., 86.
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give an interpretation of the concept of “public order.” The provisions of
the art. V §2 (b) limit the ability of foreign arbitral awards at the behest
of the State whose court considers the question about the performance of
such design: persons involved in the dispute (including referees) can not
affect this will; they can only take note the law of the Forum State and
take them into account when formulating their position®.

In Russia there is a dualism of civil process, and therefore the order
of the application for recognition and enforcement of a foreign arbitral
award is governed by the rules of Chapter 31 (art. 241-246) of Arbitration
Procedural Code of the Russian Federation (hereinafter — APC RF) and
the provisions of Chapter 45 (art. 409-417) of the Civil Procedure Code
of the Russian Federation (hereinafter — CPC RF). Thus, there are two
procedural forms of recognition and enforcement of foreign arbitral
awards — under the state arbitrazh® proceeding and civil proceeding, and
in some cases these procedural forms have significant differences.

Competence of state arbitrazh courts or courts of general jurisdiction
depends on the character of the dispute. State arbitrazh has jurisdiction if
the decision was made on the dispute related to business and other economic
activities. In other cases, the general court has jurisdiction. An international
commercial arbitration decision, adopted on the consideration of an
international commercial dispute, subjects to recognition and enforcement
of Russian state arbitrazh 7. If a foreign arbitration shall decide the dispute
related to the family, inheritance, labor, copyright, the decision recognized
and enforced by a court of general jurisdiction®.

In Russia, there is the system of the exequatur. A foreign arbitral
award is executed enforce without any transformation in court decision
according to the rules of enforcement proceedings, applicable at the time of
execution, on the basis of the competent state court an enforcement order”.

> B.R Karabelnikov Performance and contesting the decisions of international commercial arbitration.
Comment to the New York Convention of 1958 and chapters 30 and 31 APC RF 2002. 3rd ed., Rev. and add.
M.: Statute, 2008 // RRS Consultant Plus.

In Russia, the term “arbitration, arbitrage” is used in two fundamentally different semantics. The term
“arbitration” at the same time represents the state court of special jurisdiction (on disputes related to business
(commercial) and other economic activities — f.e. Federal Arbitration Court of the Moscow District) and
non-state, the arbitral tribunal (f.e. International Commercial Arbitration Court of the Russian Federation).
Official normative acts regulating activities of the state commercial courts use the term “arbitration”. Russian
legal practice (but not judicial practice!) and Russian doctrine use in writing, the term “arbitrazh”, “state
arbitrazh” to refer to the state commercial courts in order to distinguish between the arbitral tribunals and
state commercial courts. Arbitral tribunals (and international commercial arbitration) in the Russian legal
literature are designated by the term “arbitration”.

7 N.Y.Erpyleva, Private international law: the textbook. M., 2011.

¥ See, eg.: Decision of the Moscow City Court on 6 April 2011 in the case N 3m-11/3-2011 // RRS
Consultant Plus.

?See:S.A. Kurochkin, Recognition and enforcement of arbitral awards and international commercial
arbitration / / Law. 2008. N 7., 189.
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Foreign arbitral awards entered into force shall be recognized and enforced
in Russiaiftheir recognition and enforcement is provided for an international
treaty and a federal law. A petition for recognition and enforcement may
be based on reciprocity or international comity. Possibility of recognition
and enforcement of foreign arbitral awards on the basis of reciprocity or
comity is not directly attached in the Russian legislation, but follows from
its provisions, and confirmed by the jurisprudence'’.

In the Russian civil procedural law and arbitrazh procedural law
the New York Convention provisions are implemented, establishing the
grounds for refusing recognition and enforcement of foreign arbitral awards.
The provision of the art. V §2 (b) of the New York Convention, according
to which the state has the right to refuse recognition and enforcement of
foreign arbitral award, if such performance is contrary to the public order
of this state, is enshrined in art. 417 CPC RF and art. 244 APC RF'.

Russian procedural law does not operate on the concept of
“international public order”, on the contrary, in all legislation there is
explicitly stated - “public order of the Russian Federation.” However,
the Russian doctrine states that public order as an object of protection
clause has two types. The first applies only to internal relations, the
second must be observed in the application of foreign law, recognition
and enforcement of foreign judgments and arbitral awards!?. The concept
of “international public order” is used in the Russian judicial acts®. It

10 See, eg.: Ordinance of the Federal Arbitration Court of the Moscow District. April 19, 2012 N A40-
119397/11-63-950 : «Under P. 4 Art. 15 of the Constitution of the Russian Federation recognized principles
and norms of international law are an integral part of the legal system of the Russian Federation. These
recognized principles of international law include the principles of reciprocity and comity. The principle of
international comity requires States to relate to foreign legal order with courtesy and politeness... Even in
the absence of a treaty between the Russian Federation and the State on the recognition and enforcement
of the judgment is claimed in a Russian court, this foreign judgment is enforceable under the principles of
reciprocity and international comity. .. Due to the fact that ... English law provides for the recognition and
enforcement of decisions of Russian courts and also due to the fact that the decisions of Russian courts
recognized and enforced by the courts of the United Kingdom, court correctly concluded that the injunctions
in any case shall be recognized and enforced in the territory of the Russian Federation on the basis of
reciprocity and comity » // RRS Consultant Plus.

! See, eg.: Art. 417 CPC RF “ Refusal of Acknowledgment and Execution of Foreign Arbitral Awards
(Judgments made by Foreign Arbitration)”: 1. The acknowledgment and execution of foreign arbitral
award may be rejected of on the following grounds: ... 2) if court establishes a dispute not to be subject
to arbitration according to federal law, or acknowledgment and execution of this foreign arbitral award to
contradict public order in the Russian Federation.

12 Y.G.Morozova, Clause on public order: theoretical foundations and practical application in Russia
// Arbitration practice. 2001. Ne 06 (06).

13 For example, ““... The fundamental principles of independence and impartiality of arbitrators in disputes
are the basis of procedural international public order and are therefore subject to the unconditional defense.
“ See: Information Letter of the Presidium of the Supreme Arbitration Court of the Russian Federation
«Review of practice by arbitration courts of cases on the application of the public order as grounds for
refusing recognition and enforcement of foreign judgments and arbitral awards ‘. 26 February 2013 N 156
// RRS Consultant Plus.
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seems that the design terminology, fixed in art. 417 CPC RF and Art. 244
APC RF, implies precisely the international public order in the sense that
it is possible to talk about the “public order” only when the legal disputes
associated with foreign law.

Chapter 30 APC RF (Art. 230-240) regulates the procedure for
challenging the decisions of arbitration courts and issue writs for the
enforcement of arbitral awards. The scope of chapter 30 RF APC is the
arbitral awards and international commercial arbitral awards rendered
in the territory of the Russian Federation, namely Russian, not foreign
arbitral awards. The challenging and enforcement of the decisions of
international commercial arbitration in ch. 30 APC RF are not related to
the place of their education or finding of arbitration, there are connected
with a place of this decision (the territory of Russia). The arbitration
institute itself can be formed, to hold a hearing or have a permanent
location in Stockholm, London or Paris'4.

The state arbitrazh court overturns the decision of the arbitral tribunal
or refuse to issue a writ of execution for its enforcement, if such decision
violates the fundamental principles of Russian law (par. 2 part 3 art. 233, par.
2 part 3 art. 239 APC RF). Almost identical formulations enshrined in par.
2 part 3 art. 421 and par. 2 part 2 art. 426 CPC RF". It must be emphasized
that, according to those standards CCP RF and APC RF the decision of
the arbitral tribunal shall be canceled or not executed, if the decision itself
violates such principles (and not its execution, as it is in the relation to
foreign arbitral awards!). From this we can conclude that the grounds for
refusal of enforcement of foreign arbitral awards relating to public order,
must be interpreted more narrowly than the grounds for refusal to enforce
international arbitral awards made in the territory of the Russian Federation!®.

Fundamental principles of Russian law are the estimated category
sufficiently elastic as there is not any (and can not) its regulatory definition'”.
In practice of the state arbitrazh courts the fundamental principles of
Russian law are defined as its fundamental, basic principles, which have
the versatility, higher mandatory and special universal significance'.

In Russian doctrine emphasizes that the category of “fundamental
principles of Russian law” in the practice of state arbitrazh courts is
understood narrowly and is not identified with mandatory national law.

14 See: Commentary on the Arbitration Procedural Code of the Russian Federation (Article by article).

3rd ed., Rev. and add. / Ed. prof. V.V. Yarkov. M., 2011 // RRS Consultant Plus.

15 See: art. 421 CPC RF “Grounds to Reverse the Arbitral Award”: 3.Court shall also reverse an arbitral

award, if established the following:. ..2) the arbitral award violates fundamental principles of Russian law.
B.R.Karabelnikov, Performance and contesting the decisions of international commercial arbitration.

17 See: Commentary on the Code of Arbitration Procedure of the Russian Federation.

18 Ordinance of the Federal Arbitration Court of the North-West District. January 16, 2003 N A66-

8050/02 // RRS Consultant Plus.
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Narrow concept of the understanding of this category as “leitmotif
runs in decisions passed by the courts”'. Judicial acts indicate that the
“fundamental principles of Russian law” are “not private legal norms
governing the rights and obligations of participants in economic activity
in a particular case, there are the general principles of economic and
business activities such as equality of participants, freedom of contract,
civil stability and the main economic traditions, reflected not only in the
civil legislation of the Russian Federation, but at first and foremost in the
Constitution of the Russian Federation “?°.

Fundamental principles of Russian law can be defined as
domestic public order, is not applied to foreign arbitral awards and is
applied exclusively to Russian arbitral awards. Although the concept
of “fundamental principles of Russian law” (internal public order) and
“public order” (applied for on PIL / ICP) in the Russian judicial practice
is virtually identical®!, terminology legislator distinguishs between these
concepts. About public order is only mentioned in the norms governing
international civil procedure and international commercial arbitration.
At trial of Russian domestic disputes unrelated to the foreign law, the
category of “public order” is not applicable.

It seems that the part 2 art. 244 APC RF is a “shifting of” to
legal category of “international public order.” Arbitrazh court refuses
in the recognition and enforcement of a foreign arbitral award on the
grounds provided in par. 7 part 1 art. 244, if other is not stipulated by
an international treaty of the Russian Federation. This rule confirms that
the definition of public order (and even the absence of such ground for
refusal) may take place at the international (bilateral or regional) level,
namely “the public order of the Russian Federation” is defined with
regard to its international obligations. The norm of relevant international
treaty will have precedence over the provisions of the Russian legislation.

Unfortunately, the design of the public order in the Code of
19 S.V.Krokhalev, Category of international public order in international civil procedure.

20 Ordinance of the Federal Arbitration Court of the Moscow District. July 21, 2004 N KI'-A40/5789-04;
Ordinance of the Federal Arbitration Court of the Moscow District. July 26, 2004 N KI'-A40/5907-04 //
RRS Consultant Plus.

2! For example: Ordinance of the Federal Arbitration Court of the Moscow District. April 3, 2003 N KI'-
A40/1672: ““... The decision of the arbitral tribunal can be recognized as a violation of fundamental principles
of Russian law (a contrary to the public order of the Russian Federation) if as a result of its implementation
will be made or action expressly prohibited by law, or prejudicial to the sovereignty or security of the state,
affecting the interests of large social groups, incompatible with the principles of construction of economic,
political and legal system, affecting the constitutional rights and freedoms of citizens, as well as contrary
to the fundamental principles of civil law, such as the equality of participants, the inviolability of property,
freedom of contract “ // RRS Consultant Plus; Decision of the Supreme Arbitration Court, 26.07.2012 N
BAC-6580/12 case N A40-119397/11-63-950: «“... The public order of the Russian Federation, under which

it should be understood a set of components such fundamental principles of law, that is, its basic principles,
which have the versatility, higher mandatory and special universal significance”// RRS Consultant Plus.
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Civil Procedure Code contains sufficient serious contradictions. In art.
417, which is a special rule that establishes the grounds for the refusal
to recognition and enforcement of foreign arbitral awards, is used only
the concept of “public order.” Art. 412 formulates the similar base much
wider - the refusal to enforcement of a foreign judgment is allowed if
its execution may impair the sovereignty of the Russian Federation or
threatens the security of the Russian Federation, or is contrary to public
order of the Russian Federation??. This norm is common - in accordance
with the rules of art. 416 CPC RF the §. 5 part 1 art. 412 applies to foreign
judgments and foreign arbitral awards (judgments made by arbitrations)®.

In Russian literature is noted that the grounds for the refusal in the
enforcement of foreign decisions stated in § 1 part 5 art. 412 are the most
difficult to disclosure of their content and application in practice. § 1 part
5 art. 412 identifies three provisions prohibiting execution imperative: the
possibility of injury to the sovereignty of the Russian Federation, Russian
Federation security threat, contrary to the public order of the Russian
Federation. And there are not referring the procedural errors, there are
mainly the substantive aspects of the act of a foreign court®. Naturally,
the question arises: in what cases the court refusing enforcement of a
foreign arbitral award because it is contrary to public order, should refer
to the article. 412, and in which - to the art. 417? Apparently, in relation
to foreign arbitral awards should always be guided by art. 417, but “the
concept of *“ public order “ should be interpreted broadly including the
threat of damage to the sovereignty or security of the State, as provided
by § 5 part 1 art. 412 CPC RF”*. At the same time, the acts of the higher
courts and Russian scientists?® point to the inadmissibility of a broad
interpretation of public order, especially in the enforcement of foreign
arbitral awards. Conversely the refusal of execution on this ground can
take place only in exceptional cases. For this reason the approach of
Russian legislator seems at least strange, and the provisions of art. 412
require a new version.

The definition of public order has by virtue of its nature some
uncertainty (and even indeterminacy) because it is impossible to predict

22 See: art. 412 CPC RF “Refusal of Compulsory Execution of Foreign Court’s Judgment™: 1.Refusal of
compulsory execution of the judgment made by foreign court shall be allowed if:... 5) execution of the
judgment may cause the damage to sovereignty of the Russian Federation or is threatening to security of
the Russian Federation or conflicting with public order in the Russian Federation.
23 See, eg.: Decision of the Moscow City Court. April 6,2011 N 3m-11/3-2011 // RRS Consultant Plus.
4 See: Commentary to the Civil Procedure Code of the Russian Federation / ed. V.M. Zhuykov, M.K.
Treushnikov, 2007 // RRS Consultant Plus.
3 See: Commentary to the Civil Procedure Code of the Russian Federation.
26 See: S.V.Krokhalev, Category of international public order in international civil procedure.
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all potential conflicts?’. In this connection the determination of public
order is an almost impossible task, but it is possible to identify some
general principles. The fundamental principles of law and order of the
court issuing the exequatur, which are usually divided into substantive
and procedural public order, only relate to public order in the context of
recognition and enforcement of foreign arbitral awards %*.

Tendency to concretization of the public order and the existence
of the procedural and substantive public order takes place in Russia®.
Clause extends to the decisions of international arbitral award rendered in
violation of fundamental procedural principles of good faith, fairness and
adversarial (the incompatibility of arbitral awards with the constitutional
guarantees of judicial protection - part 1 art. 46 Constitution RF). In
this an application for clause about violation of public order requires
the presentation of undisputed evidence of impaired of fundamental
procedural rights party’s losing arbitration®.

The general concept of substantive public order originally formed
in conflicts of laws - in private international law, and then it spread to the
sphere of international civil process. The doctrine states that a definition
of “material public order” is of particular complexity?'.

The Russian judicial practice also states that “in accordance with
Article 1193 of the Civil Code of the Russian Federation under the public
order is going to understand the foundations of law and order of the
Russian Federation, which primarily include the fundamental principles
of Russian law, such as the principle of the independence and impartiality
of the court , the principle of legality of the decision’?. It should be noted
that these formulations include into the definition of public order using in
PIL / ICP, the fundamental principles of Russian law, that is, and domestic
public order. As a result, a literal interpretation of such judicial acts may
cause to the conclusion that public order for the purposes of PIL / ICP
fully, without any limitations includes internal public order. Moreover,
27 See: E Kurzinski-Singer, V.L.Davydenko, Substantive ordre public in the Russian judicial practice in cases
of recognition and enforcement or canceling of decisions of international commercial arbitration / / Law. 2009.
September / /http://www.iurisprudentia.ru/alternative/files/Ordre_public.pdf; L.A Luntz, The course of private
international law: in 3 v. Moscow, 2002. 271; B.R Karabelnikov, The problem of public order in enforcement
Zf of decisions of international commercial arbitration // Journal of Russian law. 2001. N 8. 103.

O.Sandrock, Gewdhnliche Fehler in Schiedspriichen: Wann Konnen sie zur Authebung des
Schiedsspruchs flihren? / Betriebsberater. 2001. N 43., 2175; B.R.Karabelnikov, The problem of public
order in enforcement of decisions of international commerczal arbitration.

PYG. Bogatina, Clause on public order in private international law: theoretical problems and modern
S)ractlce M.: Statute, 2010 // RRS Consultant Plus.
B.R. Karabelnikov, Performance and contesting the decisions of international commercial arbitration.

E.Kurzinski-Singer, V.L.Davydenko, Substantive ordre public in the Russian judicial practice in
cases of recognition and enforcement or canceling of decisions of international commercial arbitration.

32 Ordinance of the Federal Arbitration Court of the Moscow District. May 17,2012 N A41-21119/11
// RRS Consultant Plus.
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it seems that public order is a broader category than the “fundamental
principles of Russian law.” Moreover, in practice, very often there are
situations where a party contesting recognition and enforcement of
foreign arbitral award, claims that the arbitral award at the same time
contradicts the fundamental principles of Russian law and public order?.
Practice of Russian state courts (both arbitrazh and general
jurisdiction) on the application of the concept of “public order” after
the entry into force of the acts interdisciplinary codification Russian
PIL / ICP (Civil Code, CPC RF and APC RF) is very inconsistency and
unpredictability. The Russian legislator did not want (or could not) to
determine the content of public order by the specific regulations, the use
of which would not confronted with disputes and uncertainties®*. In the
legislation the content of the term “public order” is not disclosed. Already
during the adoption stage of modern Russian regulation in PIL / ICP
(2002) Russian experts expressed their serious concerns that the vague
and undefined concepts of “public order”, “the fundamental principles of
Russian law,” “the basics of the law” will result in their extended treatment
and unnecessarily frequent use. The worst expectations which had the
specialists in 2002, fully are justified, and Russian courts have taken a lot
of acts in which these concepts are unjustifiably broad interpretation®.
Reference to public order remains one of the most popular
arguments for the party losing arbitration. Often, the party seeks to
convince the Russian court that the reasoning about abstract concepts
such as “the principle of legality” and “fundamental principles of law”, is
compelling enough to justify a revision of the award being in the process
of its contesting or enforcement®®. However, in recent years courts have
gradually cease to take into consideration such “abstract” arguments of
the losing party. In judicial acts is emphasized that the violation of public
order should be a violation of specific fundamental principles of law and
have legal consequences for the applicant in the form of infringement of
his rights and legitimate interests’’. The applicant shall indicate which
specific fundamental principles of Russian law the recognition and
enforcement of a controversial decision contradicts *. If any interested
party has not provided evidence to support reasonable grounds for

33 See: Ordinance of the Federal Arbitration Court of the Central District. October 17,2012 N A35-

3974/2012 // RRS Consultant Plus.

g : B.R. Karabelnikov, Performance and contesting the decisions of international commercial arbitration.
Ibid.

3 Ibid.

37 Ordinance of the Federal Arbitration Court of the West-Siberian District. September 24,2012 & N

A45-19171/2012 // RRS Consultant Plus.

38 Ordinance of the Federal Arbitration Court of the Moscow District. July 23,2012 N A40-14982/12-

68-133 // RRS Consultant Plus.
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refusing recognition and enforcement of an arbitral award, the decision is
subject to recognition and enforcement®’.

In addition, the court practice emphasizes that the concept of
“public order of the Russian Federation” does not coincide with content
of'national legislation of Russia. As Russian law allows the application of
foreign legal norms, the presence of a fundamental distinction between the
Russian law and the law of another state by itself can not be the basis for
the application of the public order. Such application of this clause would
mean a principal refusal of the possibility to application in Russian foreign
law*. It should also be noted that in the Civil Code, and in the practice of
Russian courts there is constantly emphasized the extraordinary nature
of the application of the public order" , the possibility of its application
only in individual exceptional cases, only if the implication’s effects of
foreign norms manifestly contrary to the public order*>. Despite the lack
of uniformity in judicial practice, the Russian doctrine notes that the
distinction of domestic and international public order begin to take root
in the Russian legal system®. In this in the sphere of PIL / ICP public
order acts more gently. It establishes the rights and obligations arising out
of foreign acts more “preferential regime”, involving a legal compromise
for the sake ensuring freedom of international commercial trade**.

In addition, it must be emphasized that under Federal law from
30.09.2013 Ne 260-FZ “On Amendments to the third part of the Civil
Code of the Russian Federation”,* the wording of art. 1193 Civil Code
has undergone serious change of meaning. The current edition of the Civil
Code of the Russian Federation stipulates that foreign law does not apply
if the consequences of its use contrary to the public order of the Russian
Federation with regard to the nature of relations, complicated by a foreign

39 Ordinance of the Federal Arbitration Court of the Moscow District. November 23,2012 N A40-
66856/12-25-303 // RRS Consultant Plus.

O Ordinance of the Federal Arbitration Court of the North-Western District. December 28, 2009 N
A21-802/2009 // RRS Consultant Plus.

! Information Letter of the Presidium of the Supreme Arbitration Court of the Russian Federation
«Review of practice by arbitration courts of cases on the application of the public order as grounds for
refusing recognition and enforcement of foreign judgments and arbitral awards .

42 fex.: Ordinance of the Federal Arbitration Court of the North-Western District. March 18,2010 N A56-
82470/2009: “In applying § 7 part 1 art. 244 APC RF should be borne in mind that the clause on a public
order is possible only in those individual cases where the application of foreign law could give rise to a result
that is not valid in terms of the Russian sense of justice”” // RRS Consultant Plus.

S.V. Krokhalev, Category of international public order in international civil procedure.
“ya. Morozova, Clause on public order: theoretical foundations and practical application in Russia.
43 Federal Law of 30.09.2013 N 260-FZ “On Amendments to the third part of the Civil Code in the
Russian Federation” // RRS Consultant Plus.
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element’. Obligation of the court to consider when applying of the public
order nature of the relationship, complicated by a foreign element, was
previously missing in Russian PIL. This change was made in the new
edition of the Civil Code in accordance with the Concept of development
of civil legislation in the Russian Federation ¥, in which, in particular, it
was noted that the legislation and jurisprudence of many foreign countries
makes a distinction between domestic and international public order. In this
connection the formulation of art. 1193 needs to be clarified in terms of its
application specifically to relations with a foreign element*,.

Changes of the text of art. 1193 Civil Code are aimed at improving its
provisions from the point of view of legal technique, in order to promote their
correct application by the courts®. Currently, a foreign element in the civil
relations is an additional criterion for deciding on the application of foreign
law, the consequences of which may be contrary to the public order of the
Russian Federation. It may lead to expansion of the limits of discretion of
the court in deciding on the admissibility of the application of foreign law™.

It seems that the best solution would be a direct fixation in the text of
the law the term “international public order.” This may combine to achieve
greater certainty in the application of clause, would allow more accurately
to differentiate concepts “international public order” and “internal public
order.” At the moment essentially in the Russian legislation there are a few
concepts - the fundamental principles of Russian law (“domestic public
order”), the public order of the Russian Federation with regard to the nature
of the relationship, complicated by a foreign element (obviously, this is the
“international public order”), and the public order of the Russian Federation
(as it is understood in the APC RF and the CPC RF). At the same time, none
of these concepts has any certain content.

46 See: § 1 art. 1193 Civil Code RF: «A norm of a foreign law subject to application in keeping with the rules
of the present section shall not be applicable in exceptional cases when the consequences of its application
would have obviously been in conflict with the fundamentals of law and order (public order) of the Russian
Federation taking into account the nature of the relationship, complicated by a foreign element “(in red.
Federal Law 30.09.2013 N 260-D3).
47 The Concept of development of civil legislation in the Russian Federation (approved by the decision of the
Presidential Council for the codification and improvement of civil law 07.10.2009) // RRS Consultant Plus.
See: p. 2.2 ch. VIII Concept of development of civil legislation in the Russian Federation: “It is desirable

to clarify some of the provisions of Article 1193 of the Civil Code (“Public Order Clause”) in order to better
define the conditions under which may be refused in the application of foreign law. The national legislation
and jurisprudence of some foreign countries makes a distinction between domestic and international public
order applicable to purely internal relations and public order, used to regulate relations complicated by
foreign element. While maintaining the overall flexibility of the protective mechanism of the public order it
is appropriate to provide appropriate clarification in Article 1193, stating that its application shall be based
on complex relations a foreign element. *

? Explanatory note to the draft Federal Law “On Amendments to the first, second, third and fourth of the
Civil Code of the Russian Federation, as well as to certain legislative acts of the Russian Federation”// RRS

Consultant Plus.
39 Projected changes of the third part of the Civil Code of the Russian Federation // RRS Consultant Plus.
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As far as one can imagine the developers of the Concept and the
new edition of Civil Code came from the concept of “flexible” nature of
the public order, and as a priority preferred to keep the overall flexibility
of the protective mechanism of the public order. It seems, however, that in
this case the flexibility causes serious damage to the principle of certainty
of law and could again result in broad interpretation and overly frequent
use of this protective mechanism.

Acts of the Supreme Arbitration Court® correct practice of the
lower courts. In the Information Letter from February 26, 2013 Ne 156
the Presidium of the Supreme Arbitration Court emphasized that under
the public order for the application of art. V §2 (b) of the New York
Convention and § 1 part 7 art. 244 APC RF (in fact, under international
public order) are understood fundamental legal basis (principles), which
have the highest imperativity, universality, social and special public
importance, are the basis of development of the economic, political and
legal system®. In general, it can be argued that in the Russian judicial
practice the approach has formed that the reference to the violation of
public order may lead to a refusal of recognition and enforcement of
foreign arbitral awards only as ultima ratio, that is, if there are violated
fundamental norms, rules-principles of the Russian law*’. If a foreign
court unreasonably and incorrectly applied the separate rules of law, it
can not be considered as a violation of the public order of the Russian
Federation®*. However, neither the judicial practice, neither the legislator
nor the doctrine can not give a definite answer to the question, what
provisions of Russian law must be assessed as rules-principles.

In Russian judicial acts there is emphasized that the violation of
public order can take place only in the case on application of foreign
legal norm which contradicts the fundamental principles of the Russian
law. Application of international commercial arbitration the rules of
the national (Russian) law excludes the possibility to reference to the

3 the autumn 0f 2013 Supreme Arbitration Court RF has been eradicated; its functions were transferred
to the Supreme Court of the Russian Federation.

2 See: Information Letter of the Presidium of the Supreme Arbitration Court of the Russian Federation
«Review of practice by arbitration courts of cases on the application of the public order as grounds for
refusmg recognition and enforcement of foreign judgments and arbitral awards . 26 February 2013 N 156.

E.Kurzinski-Singer, V.L.Davydenko, Substantive ordre public in the Russian judicial practice in
cases of recognition and enforcement or canceling of decisions of international commercial arbitration.
3% Decision of the Supreme Arbitration Court RF. 06.12.2007 N 13452/07 case N A40-694/07-68-7;
Ordinance of the Federal Arbitration Court of the Moscow District. 14.02.2006 N A40-51576/05- 60-397
// RRS Consultant Plus.
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violation of public order of the Russian Federation®*.

However, for many Russian judges (especially in remote
Russian regions) is still a “the seditious™ the idea that the relations with
the participation of Russian companies can be regulated by foreign
substantive law*®. Indicative in this respect the Ordinance of the Federal
Arbitration Court of the Volga-Vyatka District from May 25, 2006 is, in
which the court refused on enforcement of a foreign arbitral award with
the following formulation: “The decision of a foreign state contradicts the
public order of the Russian Federation, because the rules of Russian law
have not been applied “*’.

Fortunately, this practice is quite rare and mostly only in the courts
of the first instance. As a rule, higher courts cancel these decisions. In
addition, the jurisprudence in full compliance with Art. 1193 Civil Code
declares that “the refusal to recognize the decision taken on the basis
of foreign law may not only be due to difference of legal, political or
economic system of the respective foreign state from the legal, political
or economic system of the Russian Federation™®. If the arbitral award
decided on the basis of Russian law, the violation of public order can only
be non-compliance with the fundamental principles of Russian procedural
law, violation of the procedural rights the respondent .

Russian doctrine also notes that a violation of public order can
not be referenced when the substantive law applied to the transaction is
the law of the State in which recognition and enforcement of a foreign
judgment are requested. This is connected with the legal nature of the
public order designed to eliminate the possibility of the application of
foreign law, and not law of the country in which the court regarded the
question of recognition and enforcement of international arbitral award®.
This provision could be argued as a universally recognized presumption.

It should be added that the recognition and enforcement of a
foreign arbitral award can not be contrary to public order of the Russian
Federation on the sole ground that in the Russian law, there are no rules,

33 Ordinance of the Federal Arbitration Court of the Moscow District. November 1 8,2002 N KI"-A40/7628-
02: “According ZAO “ Pricewaterhouse Coopers Audit “ the violation of public order by the arbitral tribunal
is expressed in the violation of legal principles enshrined in § 2 art. 1, § 1 art. 9, § 3 arti. 10, articles 309 and
328 of'the Civil Code RF. Arguments of the complaint is not based on law. From the meaning of art. 1193 of
the Civil Code RF the violation of public order can take place only in the case on application of foreign legal
norm which contradicts the fundamental principles of the Russian law “// RRS Consultant Plus.

3% B.R. Karabelnikov, Performance and contesting the decisions of international commercial arbitration.
57 Ordinance of the Federal Arbitration Court of the Volga-Vyatka District. May 25, 2006 N A82-
10555/2005-2-2 // RRS Consultant Plus.

38 Ordinance of the Federal Arbitration Court of the Central District. March 19,2009 N ®©10-770/09
// RRS Consultant Plus.

39 Decision of the Supreme Arbitration Court on December 6, 2007 N 13452/07 // RRS Consultant Plus.
0 B R. Karabelnikov, Performance and contesting the decisions of international commercial arbitration.
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analogous standards for the applicable foreign law. Only the lack of a
complete analog of some legal institution in the Russian legislation, if
such institution generally follows the basic rule of law of the Russian
Federation, can not be grounds for the application of the public order®'.

Before entry into force of the interbranch codification of Russian
PIL / ICP (2002-2003) in the Russian jurisprudence the cases of the
revision of foreign arbitral award on the merits met ®. Perhaps it was,
in particular, associated with the interpretation of the public order in the
Decision of the Supreme Court RF on 25.09.1998, the case N 5-G98-60°.
In the Decision was noted that the court considering petition for setting
aside an award, is not entitled to revise on the merits the conclusions
of international commercial arbitration, except for cases of violation
of public order of the Russian Federation. Thus, on the one hand the
Decision established the principle of the impossibility of revision of the
conclusions of the arbitration, on the other hand, it pointed to the clause
on public order as a permissible exception

Since 2002 in the Russian judicial and arbitration practice a uniform
approach established — a verification of international commercial arbitral award
on conformity of public order does not mean in any way that it is permissible
to its revision on the merits®. In the Information Letter of the Presidium of
the Supreme Arbitration Court of the Russian Federation Ne 156 is directly
emphasized that when assessing the consequences of foreign arbitral awards
in terms of its compliance with public order of the Russian Federation a state
court is not empowered to revise this decision on the merits®.

The revision’s prohibition of foreign arbitral award on the merits
is one of the few issues on which the Russian judicial practice, in general,
shows unanimity. This approach can be considered one of the basic

81 Information Letter of the Presidium of the Supreme Arbitration Court of the Russian Federation «Review
of practice by arbitration courts of cases on the application of the public order as grounds for refusing
recogmtlon and enforcement of foreign judgments and arbitral awards . 26 February 2013 N 156.

2 See fe.: Decision of Judicial Collegium for Civil Cases of the Supreme Court RF on August 23,
2002 N 5-I'02-98 // http://www.referent.ru/7/54941
83 Decision of Judicial Collegium for Civil Cases of the Supreme Court RF on 25.09.1998 N 5-T98-
60 // http://sudbiblioteka.ru/vs/text_bigl/verhsud big 2144.htm., 10.10.2014. This Decision has been
canceled by Ordinance of the Presidium of the Supreme Court on December 2, 1998 N 161pv-98.

‘RA. Traspov, International commercial arbitration: the concept and criteria for the application
Gf the public order // RRS Consultant Plus.

See f.e.: Decision of the Supreme Court of the Russian Federation on 04.03.2002 N 34-I"02-2; Ordinance
of the Presidium of the Supreme Court of the Russian Federation on 12.09.2006 N 4485/06; Decision
of the Supreme Arbitration Court on 07.02.2008 N 575/08 case N 406-6957-2/2006; Ordinance of the
Federal Arbitration Court of the Moscow District. 14.02.2006 N KT-440/247-06; Ordinance of the Federal
Arbitration Court of the North-West District September 18,2009 N A21-802/2009 // RRS Consultant Plus.

® Information Letter of the Presidium of the Supreme Arbitration Court of the Russian Federation «Review
of practice by arbitration courts of cases on the application of the public order as grounds for refusing
recognition and enforcement of foreign judgments and arbitral awards . 26 February 2013 N 156.
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postulates and the basic principles of Russian legislation and the Russian
judicial practice. At the same time it should be noted that in the Code of
Civil Procedure of the Russian Federation, this principle is not directly
attached. However, the absence of such an indication is not a sign on the
right of courts of general jurisdiction to revise foreign decisions on the
merits. The competent court considering the question of recognition and
enforcement of foreign arbitral award, it is not entitled to revise it on the
merits in terms of the correct application of the substantive law, of the
definition of the subject of proof and assessment of evidence®’.

The prohibition of revision of international commercial arbitral
award on the merits is an accepted norm of international civil proceeding.
At the same time the principle of impossibility of revision of the arbitral
award on the merits should not prevent the implementation of the
principle of protection of public order . But due to the prohibition of
revision a judge deciding the question of exequatur, deprived of authority
to assess the validity of a foreign judgment in matters of fact and law. At
check violation of material public order the judge can not doubt either
the facts established by a foreign court nor untertaken by him legally
qualified contentious relations ®°. But the prohibition of revision should
not be considered as blocking any controlling powers of the judge. In
this regard, one of the most complex of issues is the amount of control
exercised by a state court, because the judge is obliged to ensure effective
control, but he does not prevent revision of the decision on the merits.

Russian doctrine suggests the following model of reasoning. Judge
relies on the factual circumstances investigated of the foreign arbitration
(without interpreting them differently) and the circumstances, the “external”
with respect to the decision (which did not found their reflection in the
text), but he is unable to verify the correctness of the legal qualification of
the relationship by foreign arbiter. In this situation, the judge is obliged to
check at first, if not contradict the public order recognition and enforcement
of the resolution part of a foreign judgment based on the circumstances.
In most cases, the courts confirmed the impossibility of verification of the
correct application of the law by the arbiters °.

In Russian doctrine one accord is noted that the violation of
public order can not be referenced if the party opposing enforcement
of international arbitral award, considers that the arbiters erred in the
application of substantive law or applied an incorrect law. The court
o7 Commentary to the Civil Procedure Code of the Russian Federation / o 0611, pet. B.M. Hedaesa. M., 2008
// RRS Consultant Plus; S. VKrokhalev, Category of international public order in international civil pmcedure

8 YG. Bogatina, Clause on public order in private international law: theoretical problems and modern
gractlce

o S V. Krokhalev, Category of international public order in international civil procedure.
Commentary on the Code of Arbitration Procedure of the Russian Federation (Article by article).
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considering the issue of recognition and enforcement of a foreign judgment
is not entitled to examine such arguments, since it would attempt to revise
the arbitral award on the merits’'. In judicial practice is also emphasized
that the subject of assessment is to verify of conformity to the public
order of the decisions of international commercial arbitration, and not the
correct application of the substantive law’2.

If we use the definition of public order, which the Presidium of
the Supreme Arbitration Court of the Russian Federation proposed”, we
can safely assume that the conflict rules may not enter into the category
of either domestic or international public order. Conflict rules have
neither higher imperativity or a particular social and public significance;
we can not say that they are the basis of development of the economic,
political and legal system. Unlikely choice of the applicable substantive
law, which does not coincide with the requirements of Russian conflict
rules can cause damage to the sovereignty or security of the state, affects
the interests of large social groups, violates constitutional rights and
freedoms of private persons. In this regard, the application of a foreign
law decision, incompetent in accordance with Russian conflicts rules, can
not entail a refusal of recognition and enforcement of this decision by
reason that it is contrary to the public order of the Russian Federation.
Indirectly, this conclusion is confirmed by the jurisprudence ™.

At the end of the present study we can suggest the following
conclusions.

The Russian legislation governing the recognition and enforcement
of foreign arbitral awards, in fact distinguishes the concepts of “domestic”
and “ international” public order, although in a some terminology, which
could lead to a violation the principle of certainty of law. Despite this, the
Russian judicial practice in general shows a more “narrow” approach to
the definition of public order at the recognition and enforcement of foreign

"I See fe.: B.R.Karabelnikov, Performance and contesting the decisions of international commercial
arbitration.

72 Ordinance of the Federal Arbitration Court of the Moscow District. September 29, 2004 N KT'-
A40/7948-04 // RRS Consultant Plus.

“Under the public order for the application of these rules should be understood as the fundamental
legal beginnings (principles), which have the highest imperativity, universality, social and special public
importance, are the basis of development of the economic, political and legal system. These principles,
in particular, include a ban to act expressly prohibited by peremptory rules of legislation of the Russian
Federation (art. 1192 Civil Code), if these actions are detrimental to the sovereignty or security of the state,
affect the interests of large social groups, constitutional rights and freedoms of private persons “. See:
Information Letter of the Presidium of the Supreme Arbitration Court of the Russian Federation «Review
of practice by arbitration courts of cases on the application of the public order as grounds for refusing
recognition and enforcement of foreign judgments and arbitral awards . 26 February 2013 N 156.

“... In itself incorrect application of law by the arbitral tribunal [not only material. - I. G.-P.] does not
indicate a violation of public order of the Russian Federation. “ See: Ordinance of the Federal Arbitration
Court of the Moscow District. April 15,2004 N KI'-A40/2498-04 // RRS Consultant Plus.
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decisions. It is necessary to fix directly in the legislation the concept of
“international public policy”, under which it is proposed to understand
the fundamental principles of law, having the highest imperativity,
versatility, special social significance and forming the basis of economic,
political and legal system in accordance with international obligations of
the Russian Federation and the nature of relations connected with foreign
legal order.

In addition, in recent years in the Russian judicial practice
(especially in the first instance) there are cases where judges include in
the concept of public order absolutely illegal and indefinite categories. In
particular, there are several decisions of the Federal Arbitration Court of
the North-West District, defining public policy as follows: “Fundamentals
of law order of the Russian Federation include, among foundations of
morality, the main religious postulates [Emphasis added. - 1.G.-P], the
main economic and cultural traditions that have shaped the Russian civil
society and the fundamental principles of Russian law “’°. This formulation
is not only inadmissible broadly, but it is rather unconstitutional because
it directly violates the provisions of Art. 14 of the Russian Constitution
which clearly establishes the secular nature of the Russian state and the
principle of separation of church and state’. It is difficult to imagine
that such formulation can take place in the judicial practice in civilized,
democratic, legal state. However, one should emphasize that the referred
formulation of public order is fortunately limited in its importance since
it is found only in acts of one Russian state arbitrazh court — in acts of the
Federal Arbitration Court of the North-West District.

For some unknown reason, the formulation proposed by in the
decision FAS North-West District (Ne A21-802/2009), fixed in the
commentary to art. 1193 Civil Code proposed in Reference-Retrieval
System “Consultant Plus”: “The foundations of law order (public order)
include, for example, the foundations of the social structure of the Russian
state, the foundations of morality, the main religious tenets [Emphasis
added. - 1.G.-P], the main economic and cultural traditions that have
formed the Russian civil society, as well as the fundamental principles of
Russian law, including the basic principles of civil law. It follows from
available in the judicial practice conclusions™. It is a pity that such an

75 Ordinance of the Federal Arbitration Court of the North-West District on September 18. 2009 case N
A21-802/2009; Ordinance of the Federal Arbitration Court of the North-West District on March 6. 2012
case N A56-49603/2011 // RRS Consultant Plus.

76 Article 14 of the Constitution of the Russian Federation (1993): “1. The Russian Federation is a
secular state. No religion may be established as a state or obligatory. 2 Religious associations shall be
separated from the state and equal before the law. *

"7 ConsultantPlus: Legal News. Special issue “Commentary to the draft amendments of the Civil Code
of the Russian Federation// RRS Consultant Plus.
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unconstitutional definition of public order taken by such an authoritative
legal information resources available huge number of users and is the most
popular. This formulation is misleading many Russian lawyers and judges,
especially beginners.

Prof. dr Get’man-Pavlova Irina Vikotorovna
vanredni profesor, Nacionalni istrazivacki Univerzitet ”’Visa ekonomska Skola”
odeljenje za Medunarodno privatno pravo

KLAUZULA JAVNOG PORETKA KAO RAZLOG ZA
ODBIJANJE PRIZNANJA I IZVRSENJA STRANIH
ARBITRAZNIH ODLUKA U RUSIJI

Rezime

U clanku se analiziraju iskustva u sudskom izvrSenju,
zakonodavstvo i doktrina u Rusiji u oblasti odbijanja priznanja i izvrSenja
stranih arbitraznih odluka u slu€aju njihovog protivljenja javnom
poretku. U radu se pravila razlika izmedu domaceg i medunarodnog
javnog poretka. Glavni metodi koji se primenjuju u ¢lanku odnose se na
analizu uporednog prava. U ¢lanku se razmatraju i problem vezani za
materijalni javni poredak. Definicija ovog problema predstavlja ozbiljan
problem. Sa druge strane, kategoriju procesnog javnog poretka je lakSe
definisati. Sudska praksa ne daje definiciju materijalnog javnog poretka,
ali se moze re¢i da system principa i vrednosti koje sadrzi nacionalni
javni poredak nije prepoznat ni u medunarodnim slu¢ajevima. U ruskom
zakonodavstvu se neprimenjuje concept medunarodnog javnog poretka,
ali analiza zakonskih normi omogucava donoSenje zakljucka da kad se
radi o priznanju i izvrSenju stranih arbitraznih odluka, i kad se posmatra
javni poredak Ruske Federacije, uzimaju se u obzir medunarodne obaveze
Ruske Federacije i1 karakter odnosa koji sadrzi element inostranosti.
Istrazivanje je dovelo do slede¢ih zakljucaka. Rusko zakonodavstvo u
regulisanju oblasti priznanja 1 izvrSenja stranih arbitraznih odluka treba
da obuhvati koncept medunarodnog javnog poretka kao osnovni pravni
princip obaveznog i univerzalnog karaktera, posebnog javnog znacaja,
kao osnov ekonomskog, politickog i pravnog sistema Ruske Federacije,
obzirom na njene medunarodne obaveze i karakter odnosa u okviru njih.
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FEAR AS A FORM OF NON-PECUNIARY DAMAGE

Abstract

The authors analyzed comparative legislation in the area of tort
law. The paper referred different legislative solutions in legislations
regarding prescribing fear as an independent form of non-pecuniary
damage. They found that a small number of legislations in which fear
determine as a special form of non-pecuniary damage. Such solutions
have been adopted in legislations in states originating through secession
from The Socialist Federal Republic of Yugoslavia (SFRY) in which
have also taken over that Yugoslav Law of Obligations incorporating it
into their own legislation: Slovenia, Bosnia and Herzegovina, Croatia,
Macedonia, Serbia, Montenegro. In other european countries fear is
not determined as a separate form of non-pecuniary damage, but the
compensation for experienced fear, within mental suffering, is awarded
by court’s decisions.

Keywords: civil wrong, non-pecuniary damage, fair, mental pain,
personal rights, compensation

1. Introduction

The tort law in European legal systems should protect both the
economic interest and non-material fundamental values, which should
have priority in the hierarchy of protected legal goods. Such differences
causes a “splitting” of the concept of damage to material (pecuniary),
which included economic losses, and non-material (non-pecuniary),
which is expressed as the harm on the rights of personality. Despite
the consensus on the protection of fundamental human rights and
freedoms (also the fundamental rights of personality), noticeable are
large differences between the national legislatives relating to legally

! Attorney and Professor at Sigmund Freud University, Wien; mail: petroviczdravko@ikomline.net
2 Principal Research Fellow, Institute of Comparative Law, Belgrade; mail: petroviczdravko@ikomline.net
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recognized for of non-pecuniary damage. Also in Principles of European
Tort Law and Draft Common Frame of Reference damage requires injury,
so a legally protected interest’.

Whereas the pain is primarily bodily sensation (and then vegetative
or mental), the fear is a mental sensation and consequnce of a danger which
a person facing it was exposed to. Fear is a responsive feeling always
accompanied by changes in vegetative functions, facial reactions in motor
coordination. Thus, one of the key differences between pain and fear is the
fact that pain is always caused by a bodily injury, whereas fear can be the
result of a bodily injury, but does not have to be. Fear will always appear
when a men is faced with certain crisis situations either for himself or for
his family or friends. Fear and pain can appear simultaneously, although it
is also possible for fear to occur independently of mental or psysical pain,
for example, when somebody is involved in a traffic accident, but escapes
bodily injury. It is therefore important that anyone has a right to indemnity
only for fear of suffering a life threatening or not.

The number of legislation which determine fear as a special
form of non-pecuniary dammage is insignificant. These are mostly states
originating through secession from The Socialist Federal Republic of
Yugoslavia (SFRY) which have also taken over that Yugoslav Law of
Obligations incorporating it into their own legislation: Slovenia, Bosnia
and Herzegovina, Croatia, Macedonia, Serbia, Montenegro. In other
european countries fear is not determined as a separate form of non-
pecuniary damage, but the compensation for experienced fear, within
mental suffering, is awarded by court’s decisions. This paper analyzes
such different comparative solutions.

2. Legislation in which fear is not a special form of non-pecuniary
damage

The Italian law does not recognize definition of non-pecuniary
damage, but in the 19" century in the theory was made the difference
between moral and economic damagge. When a claimant’s assest were
reduced as a result of a criminal act, he was awarded economic damages
and also, when that criminal act caused pains, was awarded so called
moral damages. The Article 2043 of the Civil Code®, enacted in 1941,
stipulates that whenever a person causes damage deliberately or through

3 H Rogers in: European Group on Tort Law (ed.), Principles of European Tort Law — Text and
Commentary, Springer, Vienna-New York, 2005, 15.

4 Regio Decreto from 16 March 1942, n. 262, with amendments ended L. from August 6, 2015, no. 132,
available on http://www.altalex.com/documents/codici-altalex/2015/01/02/codice-civile, 12. 11. 2015.
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negligence, he is obliged to compensate for it. This obligation refers
both to compensation of pecuniary and non-pecuniary damage. Since the
Italian law has not defined the non-pecuniary damage, the legal theory
and judical practice have adopted negative definition’. Therefore moral,
non-pecuniary damage is the one which does not harm property interest.
The Constitutional court has confirmed the negative theory and thus non-
pecuniary damage refers to every damage whis is, in negative sense,
reflected on property typical for the economic interest of the claimant, that
is, the damage which cannot be economically evaluated because it involves
health impairment adn/or psysical and mental suffering. With the ruling
from 1986, the Constitutional court introduces the notion ,,biological
damage* (danno biologico), which belongs neither to the property damage
group not to the moral damage group. A biological damage is caused by
infringement of the right to life and health and grounds for this damage
are found in the Article 42 of the Constitution of the Italian Republic.
Fear is not accepted as a separate legal category of non-materal damage
and there is no special indemnity for experienced fear. It is, however,
included in mental sufferings. However, during 1990s, the judical
practice has seen cases of recognizing rights to pecuniary compensation
for experienced fear, since this kind of damage could not have been
classified under already established forms of damage. Thus, on April 15,
1994, the Higher Court in Milan awarded pecuniary compensation to a
claimant who was staying in the area under ecological hazard, although
he did not suffer biological damage®. The decision was explained by
the fact that the claimant suffered moral damage with reflected through
fear, since he had to undergo medical treatment in order to establish
whether his health was impaired by poisonous substances. According to
the Cassation Court decisions number 8827, 8828 from 2003 and by the
decision of the Constitutional Court number 233 from 2003, the notion
existential damage (danno egzistenziale) is introduced. It is a pecuniary
compensation for non-property damage caused by the infringement of
personality rights which are protected by the Constitution. In essence,
this indemnity coincides with moral and biological damage and therefore
is awarded by courts only in cases of really serious infringements of
personality rights guaranteed by the Constitution.

SN Coggiola, B. Gardella Tedeschi, M. Graziadei, ,.Italy* in: B. Winiger, H. Koziol, B.A. Koch, R.
Zimmermann (eds.), Digest of European Tort Law, vol 2, Essential Cases on Damage, Walter de Gruyter
GmbH, Berlin 2011, 29-30.

® B. Markesinis, M. Coester, G. Alpa, A. Ullstein, Compensation for Personal Injury in English, German
and Italian Law, Series: Cambridge Studies in International and Comparative Law, March 2005, No 40, 84-
96, available on: http.//assets.cambridge.org/97805218/46134/frontmatter/9780521846134_frontmatter:
pdf, 12.11. 2015.
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The French Civil Code’ (Code civil) from 1804 introduces money
idemnity for non-pecuniary damage as a protection of personal rights of
citizens. Althoug the Code does notexplicitly regulate the rightto pecuniary
compensation due to infringement of personality rights, trought Article
1382, the judical practice approved both pecuniary and non-pecuniary
damage®. Namely, this provision regulated that the person responsible
for causing damage has to compensate for it. As technology developed,
the number of personal rights which were protected by judicial decisions
decreased. As aresult, in 2005 the Cassation Court ordered that a taskforce
should be established with the aim of determining coherent sub-types of
non-pecuniary damage which would make distinguishing from property
damage easier. Non-pecuniary damage differs from property damage
in adverse consequnces. The consequence of non-pecuniary damage
is ,,every limitation of activities or restriction of participation in social
life of a claimant’s of his surrounding due to the lack of and important,
permanent or definite, one or more physical, sensational, mental,
cognitive or psychical functions...”’. The French traditionaly distinquish
between damage (fr. domage) and préjudice (legal term describing the
consequence of the harm). Pain and suffering (also caused by fear) the
so-called non-pecuniary damage (préjudice extrapatrimoniaux)'.

In Anglo-American law non-pecuniary damages has been known
for quite a while. The main source of American tort law is common law,
but the statutory law is seeing an upward trend. The damage liability
is related solely to subjective measures and is estimated in accordance
whith rules of the law of negligence, since the claimant has to prove
the tortfeasor’s guilt, that is, negligence conduct. All states recognized
right to non-pecuniary damages, more precisely — indemnity for non-
pecuniary loss, e.c. for mental pain and suffering, loss of amenities,
psysical incoveniance and discomfort, social discredit, mental distress,
loss of society of relatives et cetera!''. The fear is one of the forms of
mental suffering. The fear is known to American law as a possible form of
emotional harm. The existence the kind of emotional harm is not seriously
in doubt, e.c. reaction of passengers on the Boeing 787s that have had to

7 Consolidated version from October 17, 2015, available on http://www.legifrance.gouv.fi/affichCode.
do?cidlexte=LEGITEXT000006070721, 12. 11.2015.
§J.s. Borghetti, ,,France* in: B. Winiger, H. Koziol, B.A. Koch, R. Zimmermann (eds.), 25.
® VG.D., ,La nomenclature des prejudices corporels”, La jurisprudence automobile, L’Argus de
I’ Assurance, no 774 dated 2006, 262.

O. Moréteau, ,,Basic Questions of Tort Law from a French Perspective”, in: H. Koziol (ed.), Basic
IQuestions of Tort Law from a Comparative Perspective, Jan Sramek Verlag, Wien 2015, 37.

K. Oliphant, ,,Basic Questions of Tort Law from the Perspective of England and Commonwealth,
in: H. Koziol (ed.), 2015, 389.
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do an emergency landing because of a variety of in-flight problems'?. The
judical practice has accepted this rule and has always acknowledged the
right to damages for mental pain and suffering which are caused by bodily
injuriy or which appear as side-effects of a bodily injury. The following
indemnities shall be granted and evaluated in line with provisions of the
Law of Negligence: experienced fear which occurred during the adverse
event, fear expressed as a worry, anxiety caused by possible consequences
resulting from a bodily injury, fear caused by possible development of
cancer due to radiation exposure.

Examples of Austrian and German legislation show that
compensation for the infliction of physical pain is historically the oldest
form of compensation for non-pecuniary damage'’. The German Civil
Law!'*(Biirgerlichen Gesetztsbuch—BGB)doesnotprovide the definition of
damage in general and consequently there is no definition of non-pecuniary
damage, although it recognizes this damage, since the paragraph 253
states that pecuniary compensation of non-pecuniary damage is allowed
in cases prescribed by law. The claimant, according to the paragraph 847
may claim a fair pecuniary compensation in case of bodily injures, health
impairments, restriction of freedom. A woman may claim compensation
if she was a victim of an immoral crime, or was in vicious or appalling
manner or by trust abuse coerced into sexual intercourse. According to
the broadest interpretation of the provision of paragraph 847 (prior to the
reform law in 2002) it is possible to understand fear as a form of mental
pain and suffering with granted pecuniary compensation, provided that
it is a consequnce of bodily injury or health impairment. Non-pecuniary
damages for fear cannot be found in BGB, but pecuniary compensation
may be classified under compensation for impaired health, which legally
recognized category of non-pecuniary damage. Damages for pain and
suffering (Schmerzensgeld) is a general term for non-pecuniary damages.
A pecuniary compensation is awarded to be payable as a lump sum, and
may be awarded as pecuniary sum payable in installments. Damage for
pain and suffering is determined according to the equity principle taking
into account all case circumstances such as: permanent consequences,
scars, duration of medical treatment, danger to life and similar. According
to the position of the judical practice, the indemnity is not awarded for
minor bodily injuries. Similar solution exists also in Austrian Civil Law,
but under § 1325 ABGB compensation for non-pecuniary damage in the
2M.D. Green, W. J. Cardi, ,,Basic Questions of Tort Law from the Perspective of the USA”, in: H. Koziol
(sd.). 2015, 460. o _ . .

H. Koziol, Basic Questions of Tort Law from a Germanic Perspective, Jan Sramek Verlag, Wien 2012, 115.
14 Civil Code in the version promulgated on 2 January 2002 (Federal Law Gazette [ Bundesgesetzblatt] 1

page 42, 2909; 2003 1 page 738, last amended by Article 4 para. 5 of the Act of 1 October 2013 (Federal
Law Gazette [ page 3719), available on http://www.buergerliches-gesetzbuch.info/, 12. 11. 2015.



36 Strani pravni Zivot

form of pain and suffering damages is owed for injury to bodily integrity
even in the case of slight negligence and such claims are also provided
for in all non-fault-based strict liability constellations while other non-

pecuniary harm only leads to compensation claims in the case of serious
fault on behalf of the injuring party ( § 1324 ABGB )".

3. Legislation in which the fear is a special form of non-pecuniary
damage

Legislations Slovenia, Croatia, Macedonia, Montenegro, Bosnia
and Herzegovina and Serbia are an interesting examples those which
recognize compensation for the fear as a special form of non-pecuniary
damage. This is due to the earlier common legal heritage. All these laws
are “inherited” in the obligations law defines damage (pecuniary and non-
pecuniary) and stipulate the legally recognized forms of non-pecuniary
damage. At the same time, all these laws show significant similarity to the
German subtype of continental legal system.

The Yugoslav Law of Obligations enacted in 1978 is still in force
in the Republic of Serbia'®. In subsection 7 (Art. 185-207) The Law of
Obligations guarantees compensation both pecuniary damage (as simple
damage or lost profit), and indemnity for the person who suffering damage
for violation the personal rights to freedom, life, body, honor, reputation
et cetera. But, pecuniary compensation can be awarded only for so-called
legally recognized non-pecuniary damages - suffered psychical pain,
mental pain, fear and mental anguish caused by a sexual offence (Art.
200-203). Article 200 paragraph 1 provides so-called legally recognized
non-pecuniary damages: “for physical pains suffered, for mental anguish
suffered due to reduction of life activities, for becoming disfigured, for
offended reputation, honor, freedom or rights of personality, for death of a
close person, as well as for fear suffered, the court shall, after finding that
the circumstances of the case and particularly the intensity of pains and
fear, and their duration, provide a corresponding ground thereof — award
equitable damages, independently of redressing the property damage,
even if the latter is not awarded”. In Art. 200 paragraph 2 are defined
criteria for determining fair pecuniary compensation for non-pecuniary
damages: “In deciding on the request for redressing non-material loss, as
well as on the amount of such damages, the court shall take into account

'S H. Koziol (2012), 115.

16 Federal Law Gazette [Sluzbeni list SFRJ, br. 29/78, 39/85, 45/89, 57/89, Federal Law Gazette
[Sluzbeni list SRJ], no. 31/93, Federal Law Gazette [Sluzbeni list SCG], no. 1/2003, available in English
(translated by D. Krsti¢), with introduction by 1. Jankovi¢, on Attp://www.mpravde.gov.rs/files/The%620
Law%2001%20Contract%20and%20Torts_180411.pdf, 15. 11. 2015.
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the significance of the value violated, and the purpose to be achieved by
such redress, but also that it does not favour ends otherwise incompatible
with its nature and social purpose”. In the case of death or serious disability
of a person, the court may awarded indemnity under Article 201 to the
family members and relatives who suffer their mental anguishes.

As in Serbia, in Bosnia and Herzegovina is also the former Yugoslav
law adopted as regulations at federative level and in entities the Federation of
Bosnia and Herzegovina and Republic of Srpska!’. Thus, fear is recognized
as one of the forms of legally recognized non-pecuniary damage.

Indemnity for fear as non-pecuniary damages is very similar regulated
in other analyzed jurisdictions even after the adoption of new legislation.

The Republic of Slovenia passed the Code of Obligations'®
in 2001. Key concepts of former Yugoslav Law of Obligations were
incorporated into the Slovenian Code. Article 132 defines non-pecuniary
damage - suffered psychical pain, mental pain and fear and tarnishing
reputation to the legal entity. Thus, the Code of Obligation regulates non-
pecuniary damages almost identically to provision of Article 199-200 of
the former Yugoslav Law of Obligations.

The Republic of Croatia also passed the Law of Obligations'® in 2005.
The damage is defined in Article 1046. as causing pecuniary damage (simple
damage or lost profit) and violation of personal rights (non-pecuniary damage).
The Croatian Law does not prescribe types of non-pecuniary damages, but in
Article 1100, Paragraph 1 regulates that in case ““...of violation of personality
rights, the court shall, should the severity of injury and circumstances of the
case justify that, award a fair pecuniary compensation ...”. In Paragraph 2 are
listed the same criteria for award equitable damage as well as in the Art. 200
par. 2 the Yugoslav Law of Obligations.

In the Republic of Macedonia is in force the Law on Obligations®,
which, similar to Croatian, adopts the concept of non-pecuniary damages for
all violation of personal rights (in Article 9-a provided protection of personal
rights in Law of Obligations Republic of Macedonia). Indemnity for non-
pecuniary damage is moral satisfaction or material satisfaction (Article
187-a). In the Article 189 paragraph 2 are listed the same criteria for award
17 Federal Law Gazette [Sluzbeni list SFRJ], no. 29/78, 39/85, 45/89, 57/89, Federal Law Gazette [Sluzbeni
list Republike Bosne i Hercegovine],n0.2/92, 13/93, 13/94, Official Journal of Republic of Srpska [Sluzbeni
glasnik Republike Srpske], no. 17/93, 3/96, 74/04, Official Gazete of Federation of Bosnia and Herzegovina
|;§luzvben.e novine Federacije l?iH], no. 29{03, 42/11 - .

Official Gazette of Republic of Slovenia [Uradni list RS], no. 83/01 on October 25, 2001, effective as of
2002.
19 Official Journal of Republic of Croatia [Narodne novine RH], no 35/2005 on March 17 2005 with
amendments in no. 41/08 on April 9, 2008.
20 Official Journal of Republic of Republic of Macedonia [Cry»x0en BecHrk Ha Perryomika Maxemonmja]

no. 18/2001, 121/2001 —Constitutional Court decision, 4/2002, 59/2002 — Constitutional Court decision,
5/2003, 84/2008, 81/2009, 161/2009).
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equitable non-material damages (intensity and duration of psychical paints,
mental suffering and fear, in accordance with purpose of compensation),
similar to Article 200 paragraph 2 Yugoslav Law of Obligations).

The Law of Obligations®! in the Republic Montenegro in Article 207
prescribe redressing non-pecuniary damage pecuniary compensation. In
Article 207 solutions are taken from Article 200 Yugoslav Law of Obligations.

4. Indemnity for suffered fear in Serbian court practice

An interesting definition of experienced fear as a legal basis for
pecuniary compensation for non-pecuniary damage is found in the following
decision of the Serbian Supreme Court: “As from the medical viewpoint,
the fear is a psychic personality disorder, which can be more or less serious.
It can, primarily, be the fear for life, which appears when a person is facing
death, but the fear may dead to depression, neurotic conditions, traumatic
shocks or permanent mental disorder with possible serious consequences.
That kind of fear represents an violation of health and bodily integrity of a
man so it is a form of non-pecuniary damage for which, pursuant to Article
200 of the Law of Obligations, a person suffering from these kinds of
injuries is entitled to damages in the form of a fair pecuniary compensation,
whose amount depends on intensity and duration of fear”.?

At some point in previous court practice a distinction was drown
between a primary fear (which arises in the immediate expectation of
an event) and secondary (which arises after the averse event as result
of fear for one’s own destiny). However, this division does not have
any practical meaning, since both fears represent the basis for awarding
amount of money, and the justification and amount of such a demand
evaluated according to circumstances of the actual case. According to
the Article 200 Law of Obligations Republic of Serbia, compensation for
experienced fear awarded when intensity of fear and its duration, justify
that. Thus, the fear does not have to cause more permanent consequences
in the emotional sphere of the claimant’s personality.

Such viewpoint is more realistic since it is objectively closer to
reality, primarily due to the fact that permanent consequences of fear
(psychical disturbances) rarely appear, and when they do appear it is
with people who suffer from psychosomatic illnesses. Consequences
of fear, which are defined as a late fear, arise during recollection of the

21 Official Gazette of Republic of Montenegro [Sluzbeni list Republike Crne Gore], no. 47/08 on August
7,2008.

23 From decision by the Supreme Court of Serbia, Rev. 409/85 (Z. Petrovi¢, N. Mrvi¢ Petrovi¢, Damage
Compensation for Bodily Injuries and Health Impairment, German Organization for Technical Cooperation
(GTZ), Beograd 2008, 202.
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event and last form a few months to one year. The fear in the same or
similar situations may last from one to two years®. One thing is certain,
though. Nowadays, there are many therapeutic methods, treatments
and procedures which can, with most people, quickly and completely
eliminate fear and phenomena which are based on fear**. Hardly could
we speak about permanent consequences of fear (apart from people who
suffer from psychosomatic illnesses).

According to the conclusion adopted in former SFRY at the
conference of civil and civil-economic division of Federal Court, republic
supreme courts and the Military Supreme Court held on 15 and 16
October 1986 it is prescribed that: “a fair pecuniary compensation may
be awarded for prolonged and intense fear. If the intensive fear lasted
for a short period of time, the compensation may be awarded provided
that mental balance of a claimant was disturbed””. This attitude is still
respected in the court practice in all republics of the former SFRY.

Compensation may be obtained by a person who is experiencing
fear caused by a danger he himself is facing and not in case when the fear
is caused by concern for another person, not even for a close relative.
A distinction (approved by the Law of Obligations as well) according
to the source of fear should be drawn at this point: there is fear of one’s
own source and fear of an external source, depending on whether we
deal with a direct or indirect claimant. Accordingly, a mother, which
suffer intensive fear for destiny of her child if it encounters a dangerous
situation, is not entitled to compensation just of experiencing fear — it is
not legally recognized damage (the conclusion at the courts conference
from 15 and 16 October 1986)%. This viewpoint explained by the fact
that Article 200 of the Law of Obligations regulates exclusively damage
of one’s own source i.e. physical pains and fears of the initial victim.
In addition, Article 201 regulates the damage of indirect claimants. The
Law of Obligations states only two cases in which legally recognized
damage is of an external source: mental suffering caused by death, that is,
severe disability of a close person. Article 201 does not mention fear and
consequently the damage of indirect claimants is not legally recognized
non-pecuniary damage.

The courts makes a decision on compensation for fear after the
expert has submitted his report and opinion. It is common in court practice
that the fear qualified by intensity as fear of weak, medium and strong

2L Koman-Pereni¢, “Oblici, obim i visina neimovinske Stete”, Sudska praksa 2/1983, 79.
4. Zdravkovi¢, Strahovi i seksualnost —smetnje i terapija, Nolit, Belgrade 1985, 245.
25 Cases from court practice (contribution conference proceedings Prouzrokovanje Stete, 11, Perimeks,
Budva 1999, 197.
26 Ibid.
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intensity. The expert is required to give explicit opinion on intensity and
duration of fear. Having considered everything stated in the presentation
of evidence, the court shall award the compensation only if it is justified
by case circumstances, intensity and duration of fear. However, a stronger
intensity of fear, but short lasting and without consequences, is not
sufficient legal reason for awarding compensation.

If the injured receiving treatment in hospital, the fear experienced
in hospital should be take into account if he was exposed to unpleasant
and aggressive treatment methods, especially if the injured child, which
will still feels uneasy about medical staff because it reminds him on
unpleasantness he experienced during the course of treatment.

Pecuniary compensation for fear is awarded pursuant to the Article
232 of the Civil Procedure Law?” which means at one’s own discretion.
However, that discretion is limited by the obligation of the court to take
into account all circumstances causing damage and other conditions
stipulated by Article 200 Paragraph 2 of the Law of Obligations. This kind
of compensation is in the court practice always awarded as a lump sum.

5. Conclusion

In comparative law is rare that the fear is independent form of
non-pecuniary damage, more often it subsumed under suffered mental
pain or distress. As an independent form of non-pecuniary damage fear
be provided in the legislation of Bosnia and Herzegovina, Croatia, Serbia,
Slovenia, Macedonia and Montenegro. This is as result of the common
legal heritage. However, pecuniary compensation for fear, as primarily
emotional disorder, be awarded only if the fear was intense and/or long
so that it is left on the consequences on the claimant’s psyche, and it be
determined on the basis of the circumstances of the case. Thus, former
Yugoslav Law of Obligations, because the quality, is still in force in
Bosnia and Herzegovina and Serbia, and also “lives” in new legislations
in Croatia, Slovenia, Macedonia and Montenegro.

27 Official Journal of Republic of Serbia [Sluzbeni glasnik RS, no. 72/2011, 49/2013 — Constitutinal
Court decision, 74/2013 — Constitutional Court decision and no. 55/2014.
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STRAH KAO OBLIK NEMATERIJALNE STETE

Rezime

Autori suanaliziraliuporednopravnuregulativuiz oblasti odstetnog
prava. U ¢lanku daju pregled razli¢itih zakonskih resenja vezano za
propisavanje straha kao samostalnog vida neimovinske Stete. Kostatuju da
je mali broj zakonodavstava u kojima je strah odreden kao narocita vrsta
neimovinske Stete. TakvareSenja su prihva¢ena u zakonodavstvima drzava
nastalih izdvajanjem iz Socijalisticke Federativne Republike Jugoslavije
(Slovenija, Hrvatska, Bosna 1 Hercegovina, Makedonija, Srbija, Crna
Gora), u kojima su preuzete odredbe nekadaSnjeg jugoslovenskog
Zakona o obligacionim odnosima. U pravima drugih evropskih drzava
(na primer, Francuskoj, Italiji, Nemackoj, Austriji, Velikoj Britaniji), kao
iu Sjedinjenim Americkim Drzava strah nije propisan kao izdvojeni oblik
neimovinske Stete, nego se tretira u sklopu pretrpljenih duSevnih bolova i
patnji za koje oSte¢eni moze dobiti naknadu u sudskom postupku.

Kljuéne reci: gradanskopravni delikt, neimovinska Steta, strah,
dusevni bolovi, prava licnosti, naknada Stete
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CORPORATE GOVERNANCE IN STATE - OWNED
ENTERPRISES — RELEVANT EUROPEAN STANDARDS

Abstract

Corporate governance standards are confirmed in corporate
world, slightly modified applied in state-owned entities in developed
European countries (OECD countries). Corporate scandals, among other
issues, have led to introduction of corporate governance standards in
capital market companies. Numerous abuses and inefficiencies in public
enterprises management and other state-owned entities have urged for
application of adequate principles as a guarantee of a higher level of
accountability and efficiency. New rules for establishment of structures
and processes in open joint-stock companies primarily aims at provision
of long-term stockholdersinterests (investors), as well as other company
related stakeholders. This paper is focused on the analysis of those
international standards and good governance practices for that kind of
enterprise and possibilities for applying rules providing for transparency,
independence and accountability, professionalism and efficiency, as well
as a conflict of interests resolution in our legal system.

Key words: corporate governance, state owned enterprises

1. Importance of state — owned enterprises

Contrary to profit-oriented private enterprises, public enterprises
follow an additional, public duty. i.e. general public interest to be
performed and protected in an optimal way. Public good must be cheap
and yet be produced at an adequate quality - corresponding to strategic
objectives of the enterprise. This balancing act is often associated with
implementation difficulties.

Private owned enterprises are the skeleton of market economy.
However, the state should no way be neglected as a participant in economic

! Associate Professor, Belgrade Banking Academy, mail: predrag.dedeic@bba.edu.rs
2 Senior Research Fellow, Institute of Comparative Law, Belgrade, mail: gordana.gasmi@gmail.com
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life, but on the contrary. Looking from the state side and widest social
interest viewpoint, such an entity requires special attention, whether it
appears as a public enterprise founder or investor in a company.

This implies that a state-owned enterprise, or with a large stake of
the state ownership in the market is sui generis entity in economy of any
country. Introduction of corporate governance structures and processes in
any of those enterprises poses a special problem and challenge. OECD
countries experiences and existing standards are definitely precious for
Serbia when trying to deal with the issue. Example of a good approach
can be seen in India where state owned enterprises in manufacturing
sector have dubled its rate of profitability during the last decade’.

A huge importance of enterprises with a high percentage of state
ownership, which are as a rule to be found in energy sector, infrastructure
and telecommunication in all economies around the world, underlines the
need of management grounded on principles of efficiency, transparency
and accountability. Interest to establish (or fail to) such a system comprises
a wide range of entities (at national and international levels). It is an
extremely challenging task to try and make these enterprises successful
in their businesses, and at the same time keep equal legal position as other
participants in the market have, and , at the same time, expose them to the
market mechanisms effects (free competition, solvency, take over).

Excessive political interference is a key obstacle (including a
direct lobbying by numerous groups), leading to politicisation and lack
of professionalism in management, hence consequently to inefficiency
and unaccountability. A way out of this currently unfavourable situation
lies in application of corporate governance standards taking all specific
characteristics of these entities into consideration. OECD Guidelines
on Corporate Governance of State-Owned Enterprises 2005* provide
important directions for resolving a number of above mentioned problem
related issues. Those standards are the supplement to ‘OECD Principles
of Corporate Governance 2004’°. Results, nonetheless, depend on
synergy of a number of factors that should contribute to establishment of
a new corporate culture in state-owned enterprises (this primarily refers
to enterprises where the state has a significant stake in or even more
than that). Academic institutions, NGO sector, corporate sector and state
bodies need to act as one aiming at overall economic interest.

3 A.S.Khanna, ,,State Owned Enterprises in India: Restructuring and Growth®, The Copenhagen
Journal of Asian Studies 30 (20) 2012., 26.

4 OECD Guidelines on Corporate Governance of State-Owned Enterprises 2005 OECD, available
in November 25, 2014, http://www.oecd.org/daf/ca/41814777.pdf

> OECD Principles of Corporate Governance available in November 25, 2014 at: http://www.oecd.
org/dafica/corporategovernanceprinciples/34625094.pdf
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2. Relevant issues of state ownership

There is a significant competitive advantage of public enterprises
over private enterprises. Many opportunities for crosssubsidization exist in
public enterprises, because the surplus of profitable and often monopolized
business units can be re-routed to loss-generating. Public enterprises have
advantages in raising capital due to the reduced bankruptcy risk, which
results from protective coverage guaranteed by the state and conveys a
rating advantage. Furthermore, public enterprises can often make use of
an information advantage over their private competitors, which stems
from close connections to political leaders®.

Public enterprises, as entities in the market one always first thinks
of when talking about state ownership in business entities, have been
of huge importance in Serbia. These enterprises employ a great number
of people, performing activities of public importance, bear big potential
when it comes to its share in the GDP and have a significant impact on the
market game. In Germany in banking sector state ownership is extremely
important’. However, it has to be underlined that other business entities
have been equally important. State investments become even more
relevant at crisis when it aims at saving certain companies - ‘too big to
fail’. Nationalisation mechanism is to be activated then (state capital
subsidy), contrary to equally relevant process of privatisation (topical
sale to a strategic partner here).

The public has undoubtedly had a negative attitude towards public
enterprises and the states as a commercial entity. They have been a synonym
of inefficiency, political interference and unprofessional management.
Public believes their management boards are designed to be home to party
cadres. Transparency Serbia (NGO) survey at a sample of 25 enterprises
shows that this view is well grounded in a large number of cases.

State bodies entrusted to manage the state property act as state
property owner agent, its representative, a person working on behalf and
for the principal®. Principal is an owner of the state property, composed
of citizens of the respective state. Owner in corporate governance system
always has her/her clearly defined goal. He/she has policy in place and
resources to implement it. Owner’s primary goal is to maintain and
enlarge ownership in the long run. He/she cannot do it on his/her own,

© T.Lenk, O.Rottmann, F.F.Woitek, Public Corporate Governance in Public Enterprises — Transparency in
the Face of Divergent Positions of Interest, Faculty of Economics and Business Administration, University
of Leipzig, 2009, 6.

7] .A Kregel, ,,Corporate Governance of Banks: Germany*, BNL Quarterly Review, Special Issue, March
1997.,78.

8 Law on Public Enterprises of Serbia-Official Journal of Serbia, No. 119/2012, 116/2013 — authentic legal
interpretation
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since people are needed with special skills and experiences; the owner is
forced to hire such cadre, i.e. professionals.

Should we translate this principle into the state enterprises
language, it is logical that their property is managed by professionals,
and not political party members. This implies that depolitisation and
professionalization are the first prerequisite. In the same time it is
important to understand that state and state owned subject have interests of
their own’. Should we make a step further in the analysis, we will be able
to see that even professionals, despite being well-educated, experienced
and capable of protecting interests of an enterprise and state ownership
in it as a rule, may have a destructive impact on the state interest. This is
a problem, theoretically known as ,,principal-agent problem”, stemming
from potential for conflict of interest between owner and manager. The
citizen as a customer of public services still expects high quality for an
adequate price. Following the postulate of maximizing welfare, the citizen
thus endows the politician with a mandate to fulfill this public intent.
This multilevel “principal agent problem”, is therefore based not only on
conflicts of interest but also on information asymmetries. The uniqueness
of public enterprises stems mainly from their relationship to the reference
systems of market and politics, 1.e. the business focus has to be fixed a
priori. This describes the framework for these enterprises to be profitable
or to follow the postulate of providing SGI. Since public enterprises
sometimes have to decide between public duty and the financial result,
the main goal of the public enterprise needs to be clarified precisely.

Instruments ensuring motivation of these people to work in interest
of those who appointed them have been extremely important in such a
situation, providing adequate supervision and disciplinary measures. Such
a situation underlines importance of transparent appointment of managers
(necessity of a public advertisement) and motivation mechanisms that
would help he/she should become efficient and loyal. Supervision of their
work is an important step as well, i.e. appointment of supervisory board
members and their responsibilities.

Merging business transactions control of all state owned entities
is especially important for the overall success. Having this in mind, it is
necessary to appoint a body-entity that would be in charge of monitoring
business transactions and results of state owned enterprises. This entity would
have to act in line with the policy passed by the Government and ratified by
the Parliament, being directly accountable to the Parliaments itself.

% C.Rentsch, M.Finger, ,,Yes, No, Maybe: The Ambiguous Relationsips Between State-Owned
Enterprises and States®, Working Paper n. 2014-05. Milan European Economy Workshops, 1.
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3. Corporate governance standards

Corporate governance is a system improving business efficiency
and brings about a higher level of trust of investment public. It, by the
definition, should provide for operational efficiency and access to external
financing'?. Better efficiency is to be achieved through clearly defined
policies, set objectives and professional governance.

Corporate governance rules have been largely incorporated in our
legal system, pertaining to the corporate sector, public enterprises in the
first place (open joint-stock companies). Changes have been triggered by
OECD activities and passing the Principles of Corporate Governance.
Numerous items of the standards are to be found in the Company Law
of Serbia, Serbian Law on capital market, Serbian Law on Takeovers
of Joint Stock Companies and other general and special laws (e.g. Law
on banks), Corporate governance Code of the Serbian Chamber of
Commerce, Belgrade stock exchange Code, etc.

Public enterprises and other entities owned by the state fail to
follow this path despite the fact that OECD has passed special Corporate
governance guidelines for state owned enterprises, annexed to previously
adopted standards and adjusted to specific characteristics of this type of
enterprises.

Guidelines comprise a number of important issues. They start
from the observation that good and solid legal and regulatory framework
is a base for building a different approach aiming at establishment of
modern corporate governance in state-owned enterprises, or in those the
state has larger share. Such a framework should help free market game
and prevent disturbances and destructive actions of some factors, in
particular confusion of economic functions with other state run functions
(e.g. social). Should we wish to have a state owned enterprise in the
market, it is logical to expect it to meet its commitments and be exposed
to mechanisms the market applies to discipline the unsuccessful ones.
Need to provide for equality among entities in the market requires in
the first place an even access to banks and other sources of external
financing. Specific characteristics of public enterprises impose the need
for transparency as an extremely important one, meaning that every
public service commitments should be made public.

One of more significant issues within the corporate governance
system is a way to turn the owner, ‘lazybones king’, into an active keeper
of self-interest. Concretely speaking, this implies that the state, as an owner
of a share in any entity has to use its full governing capacity it has as an

19 International Financial Corporation, Korporativno upravljanje, Beograd. 2011, 6.
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owner. This is underpinned by adequate ownership policy incorporating
goals and resting on pillars such as information, transparency and
accountability.

Interference of controlling owner in a company’s management is
one of identified issues with corporate governance in Serbia and corporate
sector. This undoubtedly does harm to the company’s efficiency and has
other negative repercussions (harmful for minor shareholders). Once we
translate this issue into state owned enterprises related problems, we face
with administrative boards independence issue. It is thus essential one
should ensure a good quality personnel, adequately divide competencies
and make responsibilities precise, provide adequate resources, motivation
mechanisms and independence in boards daily businesses. Independence
should not exclude supervision. Supervision of all state owned business
entities should be differentiated from interference in running the company.

The state should protect its own interests of a stakeholder, aiming
at drawing other investors as well. However, it should adequately show
respect for interest of all those who invested any resources (smaller
stakeholders), or are related in any other interest or risk with this very
enterprise. This is a main principle. Corporate governance standards are
based upon, pertaining to protection of all stakeholders right and their
equality, as well as all stakeholders rights protection. This approach rests
on a high level transparency in business transactions, easy and timely
access to information, and adequate reporting. Synergy between internal
and external audit is definitely the base for setting up such a regime.

OECD guidelines for corporate governance in state owned
enterprises stipulate the need for communicating company’s objectives
with the general public and ways of their realisation; financial assistance
by any foreign country, transaction with related persons, all relevant risks
for the company’s success, as well as ownership structure and electoral
ballots distribution. Having said this, one may easily spot the complexity
of the issue'!! and the reason the assessment from the first part was based
upon: introduction of corporate governance standards in state owned
enterprises is a huge challenge.

4. Concluding remarks

The balance between political influence, the management’s
executive power and economic success forms the pillars in the discussion
aboutpurposeful governance of publicenterprises'?. Corporate Governance
standards for the public sector generate positive effects through

1 A.K.Kim, R.J.Nofsinger, Corporate Governance, Pearson Prentice Hall, New Jersey. 2007, 37.
12 T.Lenk, O.Rottmann, F.F.Woitek, 5.
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increasing transparency and comprehensive reporting. Implementation
of governance regulations for state/owned i.e. public enterprises is only
possible, if all parties take part on all levels in this improvement. The
question is to what extent the citizen has the opportunity to follow the
procedure of public production of goods and services, especially in the
light of diverging interests and the high number of participants in the
decision-making process in the public sector. Public enterprises have
been an obvious example of how the state behaves as an owner of a
business entity. Should we start from the fact that a country is seriously
indebted, poorly positioned for investments, with a chronic deposit, its
capacity to manage its property efficiently has been logically questioned.
As the country’s property is actually property of all its citizens, managing
any role the state has had with any business entity is of the widest social
importance.

Positive effects of corporate governance standards in state - owned
companies are the following:

- Increased flexibility and adaptability for future developments,

- Greater executive power because of more operational freedom,

- Extended applications to approaches regulated by law,

- Supporting orientation, capacities for communication and organization,
- Reduction of task duplication by a transferable fundamental framework,
- Functions of regulatory policy.

Application of the corporate governance standards is essential for
reaching those objectives. New structures and processes within this type
of business entities should make them more independent and free them
from the burden of serving to other interests, as is the case now, as well
as to make their boards more efficient, depoliticized, professional and
accountable.
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KORPORATIVNO UPRAVLJANJE U JAVNIM PREDUZECIMA
-RELEVANTNI EVROPSKI STANDARDI

Rezime

Standardi korporativnog upravljanja su potvrdjeni u korporativnom
svetu, malo izmenjeni su primenjeni u kompanijama u drzavnom vlasnistvu
u razvijenim evropskim zemljama (zemljama OECD). Korporativni skandali
su, uz druge faktore, bili podsticaj uvodenju standarda korporativnog
upravljanja u kompanije koje se nalaze na trzistu kapitala. Nova pravila su
bila osnov izgradnje struktura i procesa u javnim preduze¢ima sa primarnim
ciljem da dugorocno obezbede interese akcionara i drugih nosilaca rizika.
Brojne zloupotrebe i1 neefikasnosti upravljanja javnim preduze¢ima i drugim
subjektima sa drzavnim vlasniStvom uslovili su nuznost uvodenja adekvatnih
standarda koji bi trebalo da garantuju visi nivo odgovornosti i uspesnosti.

Ovaj rad usmeren je ka analizi medunarodnih standarda i dobroj
praksi upravljanja tom vrstom preduzeca 1 mogucénostima njihove
primene u nasem pravnom i privrednom zivotu, u smislu obezbedenja
transparentnosti, nezavisnosti i odgovornosti, profesionalizma, efikasnosti,
brizljivosti, kao i uspesnog reSavanja situacija konflikta interesa.

Kljuéne rec€i: korporativno upravljanje, preduzeca u drzavnom
vlasnistvu
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APPLICATION OF THE THEORY OF PROPER LAW TO
CONTRACTUAL RELATIONS WITH THE FOREIGN
ELEMENT

Abstract

The theory of proper law is a product of the Anglo-Saxon doctrine
of the 18th and 19th centuries and is applied, among other things, to
determining the applicable law in contractual relations with the foreign
element when the party autonomy is absent. This theory is grounded not
only in the close connection between contracts and a particular country,
but also in the intention of the parties which must be included in the
elements of the contractual relations. This theory cannot be defined
without the aforesaid elements. The article analyses the relation of the
theory of proper law to other theories applied to cases when the parties
have not chosen the applicable law, such as the center of gravity theory
and the theory of characteristic obligation. In this regard, we shall
analyse provisions of the most important sources of EU law in this area,
such as the Rome Convention and Regulation 593/2008, and examine
legal provisions of individual states outside the EU related to this area.
The author concludes that the theory of proper law provides the most
leeway for choosing the applicable law compared to the other theories.

Keywords: contract, applicable law, proper law, center of gravity,
characteristic obligation.

When discussing contractual relations with the foreign element,
we primarily have in mind the party autonomy. The guiding principle in
deciding on the applicable law in this area is the party autonomy and to
the contracting parties it means the right exercised in a mutual agreement,
which regulates the rights and obligations arising from their contractual
relations. We can say that the party autonomy is a choice-of-law rule both

! Principal Research Fellow, Institute of Comparative Law, Belgrade; mail: vlad966@hotmail.com
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for the contracting parties and the competent authorities, i.e. courts of law
which decide on any matters of dispute’.

On the other hand, we pose the question of how to decide on the
applicable law if the parties do not make a choice of the applicable law,
i.e. if the party autonomy principle is not applied. There are different
theories that, more or less adequately, define the rules to be applied to
this situation. One such theory is the theory of proper law which, put
simply, can be defined as the right of the country with which a contractual
relations is the most closely connected®. However, this theory can be
defined in other ways as well, as we will see further below.

Yet, the application of the theory of proper law to contractual
relations with the foreign element gives rise to many doubts, not only
with regard to defining the theory, but also in terms of its relation to the
party autonomy, and to other theories defining the rules which apply to
cases when the parties have not made their choice of the applicable law. In
other words, if the theory of proper law is related to other theories in this
area, such as the center of gravity theory and the characteristic obligation
theory. In that regard, the question is asked if the theory of proper law
only accounts for the closer connection of a particular contract with a
particular legal system, or if it also provides a basis for defining the tacit
will of the parties, and if it also enables the decision on the law to be made
by a court, with regard to hypothetical party autonomy.

The question of application of the theory of proper law to contractual
relations with the foreign element is posed for two main reasons. The first
is purely theoretical, regarding the impact of a theory deriving from the
Anglo-Saxon doctrine on the formulation of rules applied when the party
autonomy is absent, while the second reason relates to different solutions
which can be found both in international sources and national legislations.
As regards national legislations, we take into account the contents of the
new Act on the Private International Law of Serbia (hereinafter: APILS)*
which has not been passed yet, which includes solutions partly different
from the Act on the Resolution of the Conflict of Laws with Regulations
of Other Countries (hereinafter: ARCL)’ which is still in force. We will
also consider the definitions of the theory of proper law in two acts of the
EU, as well as in individual laws of states which are not members of EU.

M. Pak, Medunarodno privatno pravo, Beograd 1989., 798
3 F.A.Mann, ,,The proper law in the conflict of laws®, The International and Comparative Law Quarterly,
vol. 36, No. 3 (July, 1987), 445

Draft of Act on the Private International Law of Serbia (Nacrt Zakona o Medunarodnom privatnom pravu)
final version, website of Ministry of Justice of Republic of Serbia, http:/www.mpravde.gov.rs/sekcija/53/
radne-verzije-propisa.php, 16.11.2015.
3 Act on the Resolution of the Conflict of Laws with Regulations of Other Countries (Zakon o reSavanju
sukoba zakona sa propisima drugih zemalja) - SL./ist SFRJ br. 43/82, 72/82, Sl.list SRJ br. 46/96
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1. The theory of proper law in general

As farback as the 19" century, English courts used to apply applicable
law according to the theory of proper law. This theory was associated with
contracts for the first time in 1925 by Westlake, who stated that the law
that the contractual relations is the most “truly” connected with should be
applied®. The theory of proper law includes three elements in determining
the applicable law: - the explicit intention of the parties; - the assumed
intention of the parties; and — the closest connection principle’. However,
in defining the proper law of the contract theory, Westlake included only
the third element. What was problematic was the fact based on which the
applicable law was to be established, when there was no explicit choice
of law by the parties. The decision lied between the assumed intention
of the parties and the closest connection principle. However, there is no
clear boundary between the hypothetical party autonomy and the closest
connection principle, as demonstrated by earlier English court practice®.
English professor Cheshire advocated the adoption of the objective concept
in deciding on the applicable law. Cheshire drew on the center of gravity
theory, by means of which he explained that connections of a contractual
relations with a potentially applicable law can be multiple and varied, and
that the center of gravity defines the concentration of those connections
in a contract. However, the assumed intention of the parties which is a
significant indicator in deciding on the applicable law must also be taken
nto account, but it must also be linked to the relation localization factor in
the particular contract’.

Nowadays, a great majority of countries apply the principle of the
closest association of a contract with a particular law, in case the parties
do not decide on the applicable law. The theory of proper law comprises
this principle, along with other elements, as we have indicated above. An
exact definition of this theory could be that it refers to the law according
to which the contract was drawn up, i.e. that it is most closely connected
with. Graveson thinks that this theory represents the application of the
right of free choice of the law applicable to regulating the rights and
obligations under a contract. Each contract must have its proper law,
even in the absence of an explicit clause of choice'®.

In other words, the theory of proper law implies that, in cases
when a governing law is applied to a contract, the court applies the law
© J Belovi¢, Korektivna funkcija principa najblize veze, doctoral thesis, Faculty of Law of University
of Belgrade, 2012., 18
71 Belovi¢, 121
8 Ibid.

? J Belovi¢, 122
10y, Rockomanovi¢, Medunarodno privatno pravo, Ni§ 1995., 265
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which is at the moment the most closely connected with it. In doing so,
it must also take into account the rules characteristic of the contract in
question, such as lex loci contractus, lex loci solutionis, and other rules
that apply to this subject, in view of the fact that the application of the
applicable law also depends on the intentions of the parties, along with
other facts, when the party autonomy is absent'!. The criteria for defining
this relationship are numerous. According to this theory, priority is given
to the law of the contracting party which is more obliged to abide by
certain norms while performing its obligations, the party which performs
an active role, essential for the contract, whose contractual obligations
are more complex'?. However, we should allow for the possibility that
this method is not easily applied to some contracts, when deciding on the
applicable law". It follows from the aforesaid that this theory is related to
the characteristic obligation theory.

On the other hand, the theory of proper law can be considered from
two perspectives, related to the parties and their will. It can be observed
both subjectively and objectively'®. From the subjective standpoint, the
parties had the intention of deciding on the applicable law, which is
closely connected with the contract, and it is exactly the law that they
have agreed on. Conversely, looked upon from the objective perspective,
the contract is more closely connected with some other law, depending
on any number of circumstances'®. This theory points out that many facts
within the contract suggest the application of a particular law, which
is most closely connected with the contract'®. The governing law of a
country can determine both the form and language of the contract, which
can in turn serve as indicators for a particular law to be applied'’.

In England the theory of proper law has almost entirely been
replaced by regulations of EU law, i.e. the Rome Convention, but it is still
influential in many countries, especially those which abide by common
law systems'®. The question is whether the application of foreign rules
' J.G. Castel, Conflict of laws — contract — proper law - foreign exchange control regulations, The
Canadian Bar Review, 1962., 108, fn.10

V.Colovi¢, ,,Specifiénosti odredivanja merodavnog prava u ugovornim odnosima sa elementom
inostranosti®, Yearbook of Faculty of Law Sciences no.1 (Godisnjak Fakulteta pravnih nauka), University
-Apeiron®, Banja Luka 2011., 74
BAJE. affey, »Engleska “proper law” doktrina i konvencija EEZ* (The English Proper Law Doctrine and
the EEC Convention), International and Comparative Law Quarterly, 1984; 33:531-537, taken from: Strani

ravni zivot no. 128-129/85
3
4 v.Colovié (2011.), 74
P J.G. Castel, 113
16 G.c. Cheshire, Private International Law, Oxford 1961., 213
'7G.C. Cheshire, 215
18 M.Bagheri, ,,Conflict of Laws, Economic Regulations and Corrective/Distributive Justice®, Journal

of International Law, Vol. 28, Iss. 1 [2014], Art. 5, University of Pennsylvania Journal of International
Economic Law (14th Judicial Conference of the United States Court of International), 2014., 125
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could be allowed, when the parties are free to choose their law, if the law
of the foreign country in question is more closely related to the content
of the contract!®. The law application principle according to the theory
of proper law is not absolute. We could say that the theory of proper
law 1s unitary in nature, as regards the relation of this theory to legal
rules and corrections to the application of laws, in case the public order
is disrupted®. When speaking of the conflict of laws in civil law relations
with the foreign element, we also speak of the institute of corrective
justice. Corrective justice refers to the physical connection between the
place where the contract is signed and the place of its performance and the
applicable law. But this institute cannot always support the assumption
that the law of those places can govern the contract in question. The will
of the parties is also important, as well as the application of the closest
connection principle which, in fact, expresses the corrective justice that
must be carried out between the contracting parties. This could call for
the application of lex mercatoria®'.

As we have stated above, there are different criteria governing
the establishment of applicable law according to the theory of proper
law. Even in cases when a number of elements within the contract point
in the direction of the legal system of a particular country, this does not
mean that the law of that country shall be applicable. Namely, in one
specific case of a claim for industrial injury compensation, the applicable
law was determined based on the contract, while the law governing the
employer’s tortious liability was not applied. In other words, the facts
that the claimant is resident in England, that the contract was executed in
England, in the English language, and that the employer’s parent company
was in the USA, do not provide sufficient grounds for the conclusion that
the law governing the contract is either the English law or the law of the
State of Texas in the US*.

2. The relationship between the theory of proper law and other
principles governing the choice of law applicable to contractual
relations

We will now try to define the relationship between the theory of
proper law and other principles (theories) in this area. This also includes
the party autonomy. Namely, we have seen that this theory comprises the

'9'M. Bagheri, 128-129

20'M. Bagheri, 129-130

2I'M. Bagheri, 130

22 Pravo koje se primenjuje na ugovor*, Journal du droit international 1973., 2:441-445, taken from:
Strani pravni Zivot no. 86/74
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element relating to the assumed intentions of the parties. On the other
hand, the party autonomy proponents hold that the contracting parties can
adopt the law to be applied with absolute freedom of choice, and that law
does not, in their view, have to be in any way related to the elements of the
legal transaction in a particular contractual relations. This means that the
parties do not have to abide by any particular law. This opinion, termed
the “contract without the law” theory, is not accepted, especially in the
legislations of France and Germany, which stipulate that every contract
must be governed by the law of a particular country. In other words, in
order to establish whether an international or domestic contract is in
question, the court is always obligated to examine the so-called “objective
localization of the contract”. To determine the “objective localization of
the contract” means to establish objective connections of the contract
with particular countries. In line with the aforesaid opinion, allowing the
parties to choose a law totally unrelated to the contract would amount to
acknowledging that the parties can rule out the laws of all the countries
that their contract is connected with. For this to be avoided, it must be
accepted that the parties are not free to adopt just any law. They are free
only in making choice from among those laws that are connected with
their contract®. The theory of proper law includes the assumed intention
of the parties which is determined based on the content of the contract.
Further below we will see that similar rules also exist in regulations from
the legal sources of the EU and individual states.

As regards the relationship of the theory of proper law with the
center of gravity theory, they display certain similarities. Namely, the
center of gravity theory promotes the choice-of-law rule according to
which, with regard to contracts with the foreign element, the applicable law
is determined taking into account legal connections of that contract which
“gravitate” towards a particular country. Those specific connections or a
combination of circumstances are also termed ““close connection”, “specific
circumstances”, etc*!. Every contract contains one specific fact which is
essential for its functioning. What fact it is depends on the type and subject
of the contract. Such a fact can be found in every contract and it should be
given the status of the relevant fact in the choice-of-law rule®. This fact
shall be established according to the law of the country where the question
is raised, which means according to lex fori*®. There are, most often, two
correlative obligations in a contract. In terms of space, those obligations do

B H. Batiffol, ,,Uloga volje u MPP*, Archives de philosophie du droit 1957., 71-85, taken from: Strani
gravm' zZivot br. 33/61
2: M. Pak, Medunarodno privatno pravo, Beograd 2000., 444
Ibid.
200, Raape, Internationales Privatrecht, Berlin und Frankfurt a. M. 1955., 449
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not have to be performed in the same territory and in that case one point of
connection could point towards the application of two laws?’.

If there is no so-called “close connection” between the elements of a
contract and the law of a particular country, the problem of determining the
applicable law becomes even greater. Then, practically speaking, we have
to resort to some other rules that should be defined in advance for any kind
of contractual relations. This is possible by using the theory of characteristic
obligation, which defines the basic rule for establishing the applicable law
based on the place of residence (seat or abode) of the main obligation debtor.
Characteristic obligation as the point of connection, in advance, determines
whose obligation in a contract is more important, so as to serve as basis
in deciding on the applicable law. This characteristic obligation or action
objectivizes a contract, in which the party autonomy is not applied, or it is
impossible to determine the “closest connection”. Characteristic obligation
can be expressed in the transfer of property of objects, in the obligation
of services etc. Those prestations or obligations must have priority over
payment of the other party. If that characteristic obligation is the basis of
the contractual relation, decision-making on the relative importance of one
or another obligation must follow. In other words, it must be established
whose prestation, or obligation is more important®”. The characteristic
obligation theory has become predominant in recent legislation. A great
majority of countries have adopted this principle. Those countries include
countries originating from the former SFR Yugoslavia, then Austria, the
Czech Republic, Poland, Hungary, Switzerland, etc. On the other hand,
some countries recognize the principle according to which the applicable law
is determined based on the place of signing the contract. Similarly, many
Latin American countries have adopted the place of contract execution as
the governing principle in this area®. It should be noted that no rule for
deciding on the applicable law following the characteristic obligation theory
is absolute. All the rules are refutable assumptions. Even the lex rei sitae as
the place where a property is situated constitutes a refutable assumption.

*
k%

The original meaning of the term proper law is the correct law,
the law that can be applied. This meaning should be the starting point in
analysing this theory. Itindicates that the law applied is the one most closely

27E. Muminovié, Osnovi Medunarodnog privatnog prava, Sarajevo 1997., 175
28 M. Pak (2000.), 445

29 M. Pak (1989.), 806

30 M. Roc¢komanovié, 266
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connected with the contract, while the content of the contract represents
the will of the parties, even in the case of adhesion contracts, given that
the execution of those contracts also requires the will of the parties. We
could say that the theory of proper law expresses both the will of the
parties, and the close connection of the contract with the law of a country.
On the other hand, the center of gravity theory only takes account of the
content of the contract, i.e. its elements that “point towards” the law of a
particular country. Finally, the characteristic obligation theory defines, in
advance, the elements of a contract that will be relevant in deciding on the
applicable law, although those elements are not necessarily in any way
related either to the content of the contract, or the will of the contracting
parties. The fact remains that incorporating this theory within the law has
facilitated the work of courts, but it has also marked a departure from the
essential rule — the party autonomy and the principle of applying the law
best suited to the contractual relation in question.

3. The theory of proper law in EU law sources
3.1. The Rome Convention and the theory of proper law

We shall analyse the application of the theory of proper law in
the sources of EU law through the clauses of the two most important
acts passed in EU law with regard to this area. First of all, it is the Rome
Convention on the Law Applicable to Contractual Obligations, passed
within the EEC (hereinafter: the Rome Convention)*!, which has greatly
influenced many national legislations. Pursuant to the Rome Convention
clauses, the parties are granted full autonomy of the will in deciding on
the applicable law, which means that they can choose the law governing
the entire contract, or any of its parts®?. In the absence of choice of law by
the parties, a contractual relation will be most closely connected with the
country in which the contracting party which is to execute a characteristic
obligation has, at the time of signing the contract, its regular residence
or seat. If the party performs a business activity, the contractual relation
will be most closely connected with the country of the principal place of
business. Finally, if the characteristic obligation is to be carried out in
some other location, and not the place of business, the closest connection
will be with the country where the obligation is to be carried out, i.e. the
law following the lex loci actus will be applied. If the main obligation of

3 Adopted 19.06.1980., entry into force of the seventh ratification 01.04.1991., Rome Convention on the
law applicable to contractual obligations, OJ C027/26.01.1998.
32 Art. 3.1 Rome Convention
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a contract cannot be determined, this rule will not be applied*.

If the contract relates to real estate, according to the Rome
Convention the contract will be most closely connected with the country
where the real estate is located®*. This means that the law pursuant to lex
rei sitae will not be exclusively applied®. The Rome Convention has left
some leeway for regulating these contracts in a different way, i.e. if one
such contract is “closer” to a country other than the country where the
real estate is located, the “closer” country principle shall be applied.

The Rome Convention was founded on the characteristic obligation
principle, disregarding other elements of a contract which could possibly
point to “closeness” of the contract with any other law. On the other hand,
in determining the governing law of contracts related to real estate, the
Rome Convention allowed for the possibility of choice of some other law,
should the particular contractual relation not be closely connected with
the lex rei sitae. In this way, individual elements of the theory of proper
law came to be accepted.

The Rome Convention stipulates that it is possible to regulate a
contractual relation by means of more than one governing law. Namely, if
any part of a contract can be set apart and if it is “most closely connected”
with any other legal system, it is possible to decide on another law
applicable to this part of the contract. If the contract can still exist in this
way, there will be no obstacles to the aforesaid*®.

3.2. Regulation 593/2008 and the theory of proper law

The Rome Convention was replaced by the Regulation of the
European Parliament and of the Council on the law applicable to contractual
obligations (Rome I) No. 593/2008 of 17 June 2008 (hereinafter: Regulation
593/2008)*". Regulation 593/2008 also gives priority to the party autonomy,
but lays down rules to be applied in its absence®®. If the rule for a contract
is not laid down, or if the contract can be governed by various elements
indicated in this provision, the applicable law shall be determined according
to the habitual residence of the debtor owing the characteristic obligation.
However, Regulation 593/2008 also takes into account situations when a

3 Art. 4. 2, Rome Convention
34 Art. 4.3, Rome Convention
3 K Sajko, Medunarodno prtvatna pravo, Zagreb 2005., 387-388

® Some authors are of the opinion that this will disturb the balance of the contract. See M. Dika, G.Knezevic,
S. StOJanowc Komentar Zakona o Medunarodnom privatnom i procesnom pravu, Beograd 1991., 75
37 Regulation (EC) No 593/2008 of the European Parliament and of the Council of 17 June 2008 on the
law applicable to contractual obligations (Rome I) - Official Journal of the European Communities L 177,
04 07.2008., 6-16

VC010v1c Medunarodno privatno pravo, Banja Luka 2012., 208
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contract is more closely associated with a country other than the one where
the fact relating to characteristic obligation is situated®. In those cases the
law shall be the law of the country that the contract is most closely associated
with. Moreover, if the law cannot be chosen according to the aforesaid rules,
the law of the country that the contract is most closely connected with shall be
applied”. We can see that Regulation 593/2008 gives priority to the “closer
connection” of a contract over characteristic obligation. As a result, the
theory of proper law is being increasingly applied. In particular, Regulation
593/2008 lays down the rules governing the law applicable to contracts
on the carriage of goods*!, consumer contracts*, insurance contracts® and
individual employment contracts*. We shall see that some legislations are
particularly concerned with these contracts. We will not go into analysing
these rules, but will only point out that some of them are determined by the
application of the characteristic obligation theory, while some rules limit the
party autonomy, allowing the parties to choose from among the applicable
laws related to rules predefined by Regulation 593/2008.

4. The theory of proper law in some national legislations

We shall analyse the application of the theory of proper law within
provisions of several laws in this area. As the governing principle, these
laws primarily recognise the party autonomy, and if the law is not decided
on following that principle, they lay down rules to connect a particular
contractual relationship with the country most closely associated with it.
Some national legislations define the rules of the characteristic obligation
theory more broadly or narrowly, as the case may be. Similarly, some
national legislations define specific rules for particular contract types,
as do the Rome Convention and Regulation 593/2008. Nevertheless, the
common feature of all those laws is regulating the close connection of the
contractual relation with the law of a particular country. In view of the
above analysis of provisions from EU law sources governing this area,
we shall focus on the laws of some countries outside the EU.

4.1. Serbia

According to the ARCL, in the absence of the party autonomy, the
applicable law is determined, according to the characteristic obligation

39 Ibid.

40 Art. 4 Regulation 593/2008
41 Art. 5 Regulation 593/2008
42 Art. 6 Regulation 593/2008
43 Art. 7 Regulation 593/2008
4 Art. 8 Regulation 593/2008
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theory, based on the habitual residence ofthe debtor owing the characteristic
obligation at the time of receipt of the offer (the signing of the contract). In
article 20, the ARCL specifies solutions for a large majority of contracts,
i.e. lays down the facts according to which the applicable law is to be
chosen. Nevertheless, it must be noted, first of all, that the ARCL has
adopted the party autonomy principle and that in article 19 it stipulates
that contractual relation shall be primarily governed by the will of the
contracting parties. The ARCL has defined the aforesaid rules as absolute,
which means that the law of any other country shall not be applied if the
contractual relation is more “strongly”, or closely associated with that
country. However, provision of article 20 stipulates that the law shall be
applied pursuant to the rules of the characteristic obligation theory, if
the law has not been chosen following the party autonomy principle, i.e.
if the circumstances of the case do not point towards the application of
any other law. It is possible that the quoted part of the provision refers
to the application of the theory of proper law, but the legislator does not
explicitly state what constitutes specific circumstances relating to a case.
The APILS bill stipulates slightly different rules for deciding on the
applicable law compared to the ARCL. Namely, the APILS does not depart
from the basic principles governing this matter, that the ARCL is also based
on, but it should be noted that the latter law provides more leeway for the
“closer connection” theory, and in turn the theory of proper law compared to
the characteristic obligation theory. The APILS bill primarily stipulates that
the choice of applicable law must be explicit or must indisputably result from
contract provisions or the circumstances of the case®. If, at the moment when
the choice of applicable law is made, all the other element of the contract
are associated with a country whose law has not been chosen, the choice of
the applicable law shall not affect the implementation of the provisions that,
pursuant to the law of that other country, cannot be departed from in line with
the contract*. The APILS also stipulates rules defined by the characteristic
obligation theory, while also raising the number of contract types to be
governed by those principles, in the absence of the party autonomy. If all the
circumstances of the case indicate that the contract is obviously much more
closely connected a the country not mentioned in the rules defined by the
characteristic obligation theory, the law of that other country shall be applied,
except in the case of compulsory insurance contracts’’. If the applicable
law cannot be determined according to the aforesaid, the law applicable
to the contract shall be that of the country that the contract is considerable

45 4 Art145, par. 2 APILS
46 Art. 145, par. 6 APILS
47 Art. 146, par. 3 APILS
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more closely associated with*’, The APILS stipulates, specifically, the rules
for determining the applicable law for contracts on the carriage of goods,
contracts on the carriage of passengers, consumer contracts and individual
employment contracts, as do the aforesaid sources within the EU.

4.2. USA

The Second Restatement of the Conflict of Laws of the USA
(hereinafter: Restatement)* also regulates the choice of applicable law for
the validity of contracts and the rights arising from contracts®. The party
autonomy comes first. In other words, the law of the country that the parties
have chosen to regulate their contractual rights and obligations is applied if
the particular issue is such that it can be resolved by an explicit provision of
the contract relating to that issue. The law chosen according to the principle
of party autonomy will also applied to cases when the issue in question is
such that the parties cannot resolve it by means of an explicit provision of the
contract relating to that issue, unless: the chosen country is in no significant
connection with the parties or the contract, and there are no other reasonable
grounds for applying the law that the parties have chosen, and ifthe application
of the chosen law would be in conflict with the public order of the country
having considerably more interest than the chosen country in resolving the
matter in question, which would in turn be the country whose law would
be governing had the parties actually not decided on the law to be applied’'.
With regard to the rights and obligations of the parties concerning any issue
from the contract, the applicable law shall be that of the country which is
most closely associated with the contract and the parties with reference to
that issue. If the parties have not made their choice of law, in deciding on the
applicable law for regulating an issue the following linking points should be
considered: the place of signing; the place of negotiations before signing the
contract; the place of execution; the place where the subject of the contract is
situated; residence, place of abode, citizenship, place of registration, place of
the parties’ business™. We can say that elements of the theory of proper law
are also present in regulating the application of law by means of the party
autonomy, i.e. by restricting the application of this principle. The law of the
country with more interest is associated with both the content of the contract
and the parties. In this way the closer connection of a contract is defined,
which is contrary to the intention of the parties.

T Art. 146, par. 4 APILS ]
Restatement II of Conflict of Laws, 1969., M.Zivkovi¢, Medunarodno privatno pravo, nacionalne
kodifikacije, knjiga prva, (national codifications, first book) Beograd 1996
O Art. 186 of Restatement

1 Art. 187 of Restatement
32 Art. 188 of Restatement
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4.3. Switzerland

The Swiss Federal Act on International Private Law of 1987
(hereinafter: SIPL)* stipulates as the principal rule the free choice of law
following the party autonomy principle, so that the choice of law must
be explicit, or must credibly result from provisions of the contract or
circumstances related to it>*. Had the parties not applied the party autonomy
principle in deciding on the applicable law, the law of the country that the
contract is most closely associated with shall be applied. It is assumed that
the closest connection is with the country in which the party to carry out
the characteristic obligation has its habitual residence or, if a party to the
contract is a person professionally dealing with trade or any other activity,
the law shall be determined according to their principal place of business.
The SIPL specifically defines characteristic performance with regard
to particular contracts™. The SIPL specifically lays down the rules for
contracts on the sale of movable property, contracts regarding the sale of
real estate, consumer contracts and employment contracts. With reference
to contracts on real estate, the principal rule is the lex rei sitae, while the
parties are free to choose the law>. As regards consumer contracts, the party
autonomy is limited®’, while the choice of law is limited in employment
contracts®. When speaking of the application of the theory of proper law
in the aforesaid provision, we imply that the choice of law must clearly
result from provisions of the contract, i.e. the content of the contract. As
regards the circumstances, the court has to assess them in each particular
case which in turn demonstrates the application of this theory since it is the
assumed intention of the parties that the court will take into account as the
basic element in deciding on the applicable law.

4.4. The Russian Federation

The Civil Code of the Russian Federation (hereinafter: CCRF)*
regulates the choice of applicable law in contractual relations by stipulating

53 Swiss Federal Act on Private International Law of 18 December 1987 as amended until 1st July 2014,
http://'www.andreasbucher-law.ch/images/stories/pil_act 1987 as_amended until 1 7 2014.pdf,
20.11.2015.

34 Art. 116, par. 1 and 2 SIPL

55 Art. 117 SIPL

36 Art. 119, par. 1 and 2 SIPL

57 Art. 120 SIPL

58 Art. 121 SIPL

39 The Civil Code of the Russian Federation, with the Additions and Amendments of February 20, August
12, 1996, October 24, 1997, July 8, December 17, 1999, April 16, May 15, November 26, 2001, March 21,
November 14, 26, 2002, January 10, March 26, November 11, December 23, 2003, http.//www.russian-
civil-code.com/Partlll/SectionV1/, 20.11.2015
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the party autonomy as the governing principle. The applicable law chosen by
the parties must not infringe the rights of third parties. The parties can agree
on one law applicable to the whole contract, or on several laws applicable
to specific parts of the contract. If it follows from circumstances of the case
or the content of the contract that the contractual relation is associated with
the legal system of another country, the choice made by the parties shall not
affect the implementation of the country’s imperative rules to the contractual
relationship®. If the parties have not decided on the applicable law, the right
to be applied shall be that of the country with which the contract is most
closely connected. The CCRF defines the theory of characteristic obligation,
specifying that the law of the habitual residence of the debtor owing the
principal obligation shall be applied, unless the circumstances of the case, the
content of the contract or the law dictate otherwise. If the contract comprises
features of different contract types, the law to be applied shall be the one that
the contract as a whole is most closely associated with®'. If the parties fail to
reach an agreement, and the contract is connected with real estate, the law
following the closest connection shall be applied. This is the law of the place
where the real estate is situated, unless the circumstances of the case, the
content of the contract or the law indicate otherwise. On the other hand, if the
contract is concerned with real estate located in the Russian Federation, and
the legislator specifies all the categories included in the concept of real estate,
the law of the Russian Federation shall be applied. The CCRF stipulates that a
connection must exist between a contract and the law of a particular country.
This part of the provision illustrates the application of elements of the theory
of proper law. The situation is similar with regard to real estate, except that
in this case the application of this theory is rather limited, if the real estate is
located in the Russian Federation.

The provisions mentioned above demonstrate that legislators have
principally opted for the application of “firmer” rules in deciding on the
applicable law when the party autonomy is absent. The fact of restricting
the party autonomy is associated with determining the real content of a
contract and all the negative aspects of regulating a contractual relation by
the law of a country not related to it. The theory of proper law enables that,
but it also defines connexity, or the “close connection” discussed above.

0 Art. 1210 CCRF
1 Art. 1211, par. 1, 2 and 5 CCRF
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5. Conclusion

The objective of the theory of proper law is to enable the choice
of the applicable law best suited to the content of the contractual relation
and the party autonomy. Besides, it is understood that the party autonomy
must derive from the content of the contract. The essential definition of
the theory of proper law refers both to the will of the parties and the “close
connection” of the contract with a particular country. On the other hand,
the center of gravity theory and the theory of characteristic obligation do
not leave much leeway for deciding on the law most suited to the nature
of the contractual relations and the party autonomy. The center of gravity
theory specifies which country a contractual relation is the closest to,
according to the facts stated in the contract. The theory of characteristic
obligation defines in advance the rules that the choice of applicable
law shall be governed by. Both the center of gravity and characteristic
obligation theories include some elements of the theory of proper law,
regarding the “close connection” of a contract with a particular country.

In view of the aforesaid, the theory of proper law provides a basis
for determining the applicable law in the absence of the party autonomy.
However, even if the party autonomy is applied to choosing the law, the
theory of proper law limits its application, if the contract is “closer” to
a country other than the one whose law has been chosen. This results in
the application of the only law truly applicable to a contractual relation,
which is in fact the main objective of the theory of proper law.

Prof. dr Vladimir Colovi¢
naucni savetnik, Institut za uporedno pravo Beograd

PRIMENA TEORIJA PROPER LAW KOD UGOVORNIH
ODNOSA SA ELEMENTOM INOSTRANOSTI

Rezime

Teorija proper law je proizvod anglosaksonske doktrine X VIII 1 XIX
veka 1 primenjuje se, izmedu ostalog, kod odredivanja merodavnog prava
u ugovornim odnosima sa elementom inostranosti u odsustvu autonomije
volje. Osnov ove teorije nije samo u bliskoj vezi ugovora sa nekom
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zemljom, ve¢ 1 u nameri stranaka koja mora biti sadrzana u elementima
ugovornog odnosa. Ne moze se definisati ova teorija bez navedenih
elemenata. U radu se analizira kakav je odnos teorije proper law 1 drugih
teorija koje se primenjuju u slucaju kada stranke nisu izabrale merodavno
pravo, kao Sto su teorija centra gravitacije i teorija karakteristi¢ne prestacije.
U vezi sa tim, analiziraju se odredbe najvaznijih izvora prava EU u ovoj
oblasti, kao $to su Rimska konvencija i Uredba 593/2008, a posvecéuje se
paznja odredbama zakona pojedinih zemalja van EU u ovoj oblasti. Autor
zakljuCuje da teorija proper law ostavlja najviSe prostora za odredivanje
merodavnog prava u odnosu na ostale teorije.

Kljuéne re€i: ugovor, merodavno pravo, proper law, centar
gravitacije, karakteristiCna prestacija.
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NEW EU ENLARGMENT STRATEGY AND COUNTRY
PROGRESS REPORTS - A MOTOR FOR CHANGE ?

Abstract

In November 2015, the European Commission has adopted the
new Enlargement Strategy and a new methodology in reporting on
the progress countries have made in the EU accession process. The
novelties in the strategy and the reporting methodology are aimed to
increase transparency and facilitate greater scrutiny of reforms by all
stakeholders, including civil society. What does the new approach imply
and what changes can we except it to induce in the behaviour and actions
of the legislator and the civil society in the accession countries?

Keywords: European Union, accession process, enlargement,
reforms

1. EU Conditionality Policy

With the introduction of the Copenhagen criteria for EU
membership?, the EU has moved the policy of conditionality to the centre
of the EU enlargement process. * The annual reporting on the progress
of every country in the process has been an important element of that
policy. The accession of the 10 Central and East European Countries to
the EU in 2004 was acknowledged as a success and a good example of
the transformative power of the EU.* However, the accessions of Bulgaria
and Romania have shown some deficiencies in the conditionality policy,
since both countries have still had to demonstrate that the rule of law

Research Associate, Institute of Comparative Law, Belgrade; mail: akbojovic@gmail.com

2 Conclusions of the presidency, Copenhagen European council. For more information, see Attp://
www.consilium.europa. eu/ueDocs/cms_Data/docs/pressData/en/ec/72921.pdf
3 7 Nechev et al, Embedding rule of law in the enlargement process—a case for EU political conditionality
in the accession of the Western Balkan Countries, 2013. www.kas.de/wfidoc/kas 36352-1522-1-30.pdf. Also
see F.Schimmelfennig and U.Sedelmeier. “Governance by conditionality: EU rule transfer to the candidate
countl’les of Central and Eastern Europe” Journal of European public policy 11.4 (2004): 661-679.

4 Ibid. For a detailed analys1s in Serbian language see. A. Cavoski et el. Pristupanje Drzavne zajednice Srbija i
Crna Gora Evropskoj uniji — iskustva deset novoprimljenih drzava, Beograd, Institut za uporedno pravo, 2005.
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was fully observed in their domestic systems. In order to mitigate
these deficiencies, EU had developed the Cooperation and Verification
Mechanism — a monitoring process requiring prompt policy response
from the government — in order to identify and address shortcomings in
problem areas. > Drawing on that experience and also the experience of
Croatia’s EU accession process, the European Commission proposed a
“new approach” to the accession process in October 2011, which rests on
the principle that issues related to judiciary and fundamental rights should
be dealt with early on in the accession process.® As Fagan and Sircar duly
note,’ through this new approach the EU sought to avoid the requirement
of a post-accession mechanism for monitoring and safeguarding reforms
in the justice and home affairs sectors in the Western Balkan countries.

The EU accession process in the countries of the Western Balkans
has to a certain extent benefited from this new approach. Possibly the
most important positive change of the approach was the setting of
benchmarks — opening, interim and closing benchmarks — particularly in
areas where there are no clear EU standards and the target to be met by
the accession countries was somewhat elusive, such as the Judiciary and
Fundamental Rights. Also, the political impact of the EU progress reports
to internal country’s policy must not be disregarded — perhaps the most
prominent example of the significance of the EU reporting is the manner
in which the EU approach to the process in which decisions on judicial
non-appointments in Serbia were reviewed was reflected in government
policy, rhetoric and the final outcome of the process — a more lenient
EU assessment was used by the Government to justify this contentious
reform, while a more critical view led the Government to somewhat re-
examine its approach and policy.?

In November 2015, the European Commission has taken an
additional step forward and introduced a new approach to the accession
strategy and the progress reporting methodology. What are the novelties
> M.A.Vachudova, A.Spenzharoda, The EU’s cooperation and verification mechanism: fighting corruption
in Bulgaria and Romania after EU accession. Swedish Institute for European Policy Studies 1., 2012, www.
sieps.se/sites/default/files/2012 _lepa%20EN A4.pdyf, 2.

6 European Commission ‘Enlargement Strategy and Main Challenges 2011-2012°, COM(2011) 666 final.
7 A Fagan, LSircar, Judicial Independence in the Western Balkans: Is the EUs ‘New Approach’ Changing
Judicial Practices? No. 11, June 2015, http://wwwmaxcap-project.ew/system/files/maxcap wp_11.pdyf, 9,
access November 13, 20015

8 Namely, in its progress report for 2011 the EU gave an understated and, furthermore, positive assessment of
this process. Months later, following the questions of a EU Parliament member over leaked negative reports
on the process and the recommendations of the Ombudsman on the issue, the EU had considerably changed
its position and put the entire process under closer and more objective scrutiny. This has supported the
change in the public perception of the process and induced additional public pressure for the deficiencies in
the process to be addressed — including the final decision of the Constitutional Court which had annulled the

entire problematic process. For more details see. V.Rakic - Vodinelic, A.Knezevic Bojovic, M.Reljanovic,
Judicial Reform in Serbia 2008 — 2012, Belgrade, CUPS, 2012
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and can they be expected to drive the change in the accession countries,
and specifically, in Serbia?

2. The New Enlargement Strategy

The new EU Enlargement Strategy’ sets out the medium-term
enlargement policy strategy of the European Commission. As a change
from the previous years, when a strategy paper was adopted each year,
this Strategy shall cover the period of the mandate of the Commission
— therefore, it will be the overarching enlargement policy document
until late 2019. The reasons for this are twofold — first, as in any other
strategic approach, medium-term planning allows for the setting of more
ambitious objectives and sufficient time for their realization. Secondly, the
Commission has assessed that “while there has been important progress
by many countries in many areas over the past year, the challenges
faced by these countries are such that none will be ready to join the
EU during the mandate of the current Commission, which will expire
towards the end of 2019.”!° This assessment does not come as a surprise
— when the Commission was being formed in late 2014, the enlargement
portfolio was not planned'' and the neighbouring policy portfolio was
subsequently amended to include “enlargement negotiations”; moreover,
the current president of the European Commission, Jean-Claude Juncker,
had announced in a speech leading up to his confirmation vote that there
would be no new enlargement for the next five years.'

In the 2015 Strategy, the Commission has further assessed that all
the countries covered by the current enlargement package — the Western
Balkan countries and Turkey — face major challenges with respect to the
rule of law, or, more specifically, that “judicial systems are not sufficiently
independent, efficient or accountable. Serious efforts are still needed to
tackle organised crime and corruption”."

It was therefore logical that the new strategy will reaffirm the
“fundamentals first” approach, first launched in 2011, as described above.
Namely, the rule of law, fundamental rights, the strengthening of democratic
institutions, including public administration reform, as well as economic
development and competitiveness remain key priorities of the EU’s enlargement

¥ Communication From The Commission To The European Parliament, The Council, The European
Economic And Social Committee And The Committee Of The Regions — EU Enlargement Strategy,
%OM(ZOlS) 611 final, hereinafter: 2015 Enlargement Strategy

1bid, 2.
! 1http.'//www. balkaninsight.com/en/blog/enlargement-delayed-a-new-commission-without-an-
enlargement-commissioner, access November 13, 2015.
12 http.://www.eubusiness.com/news-eu/politics-juncker.x29, access November 13, 2015.
132015 Enlargement Strategy, 2.
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policy in the 2015-2019 period. The focus on these issues is reflected in the
specific areas subject to strengthened reporting in the EU country progress
reports, which is the second important novelty that will be discussed in
more detail further in the text. The Commission has also underlined that the
listed fundamentals are both indivisible and mutually reinforcing, and that is
imperative that the enlargement process facilitates their synergies.

Another issues that remain in the focus of the strategy are regional
cooperation and inclusive accession dialogue — the Commission has
emphasised that the civil society must be given a more prominent role
in the reform process. In fact, the new reporting methodology may well
be understood as a tool for increasing the transparency of the progress
reporting, but also as a clear and value-based mechanism for tracking
progress, which can be used both the European Union, in line with is re-
affirmed conditionality policy, and by the countries’ civil sector and citizens,
to affect policy formulation and implementation at the national level.

The Commission has also announced in the 2015 Strategy that it
will improve the information gathering. Namely, in order to gain a deeper
understanding of reform challenges for all countries, the Commission will
resort to a more systematic use of existing mechanisms, such as TAIEX, and
also through more frequent and better targeted peer review missions. ' The
peer review missions have proven to be a valuable source of information
on not just legislation, but also practice and problems in implementation.
For example, relevant peer review missions in the field of judiciary, which
will remain in the focus of the accession process, have enabled the EU
to observe the working conditions of the judiciary, include a wider array
of stakeholders (particularly non-state actors), and not limit the missions
to capitals or major urban centres.'> Also, the full inclusion of the civil
sector in the planned reforms “to anchor reforms across society”!® will be
supported in the implementation of the 2015 enlargement Strategy. '’

3. The New Approach to Annual Country Reports

As a part of the new enlargement package, the Commission has
further strengthened the assessments in its annual country reports. As
of this year, more emphasis is put on the state of play in the countries,
so that it is clear to what extent they are prepared for the challenges of
membership, and, additionally, the progress made over the past year is
2015 Enlargement Strategy, 32
15 A.Fagan, L.Sircar, 32.

162015 Enlargement Strategy, 2
One such mechanism which is particularly effective in Serbia is the National Convention on the European

Union in Serbia. See more on National Conventions in A.Knezevic Bojovic, “Ucesce civilnog sektora u procesu
pridruzivanja Evropskoj uniji i praksa Nacionalnog konventa o EU”, Strani pravni zivot 2/2015, 131 — 144.
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also assessed in a clearer manner. This pilot effort is applied to a selected
group of areas, the importance of which was underscored in the Strategy:

e rule of law and fundamental rights — judiciary, fight against corruption,
fight against organised crime, freedom of expression

e economic development

e public administration reform

e three specific chapters of the acquis — public procurement, statistics
and financial control.

In these areas, one assessment is provided for the state of play,
using the following five-tier descriptive scale:

Early stage — Some level of preparation - Moderately prepared -
Good level of preparation - Well advanced.

The second assessment is provided for the level of progress, again,
using a following five-tier scale:

Backsliding — No progress — Some progress — Good progress —
Very good progress.

The assessments are made using a careful and detailed situation
analysis, which is included in the Enlargement strategy as its Annex 2.
For instance, the assessment of the functioning of the judiciary includes
an analysis of the following issues:

- strategic framework and budget
- management of the judiciary

- independence

- accountability

- professionalism and competence
- quality of justice

- efficiency.

Similar sub-criteria and checklists are formed for the majority of
the other pilot areas. However, the relevant sub-criteria with regards to
the economic accession criteria are not as easy to set —as the Commission
admits, there is no simple checklist to assess compliance. The fulfilment
of economic criteria requires profound and lasting structural reforms,
which is why the importance of a sustained track record of implementation
is of particular importance in this area. This means that in the area of
economic criteria the regime remains negatively defined, as the case
was in the accession process so far, without directly addressing the main
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development criteria.'®

The new reporting should increase the reporting transparency and
facilitate both the state officials and the other stakeholders to understand the
challenges that lay ahead and to steer the internal reform policy. However,
it still remains to be seen whether this novel approach to what essentially
remains the EU conditionality approach will yield more substantial results
than the case was so far. It is likely that one of the main deficiencies of
the conditionality approach in general — the fact that domestic context
was under-played as an intervening variable!® - could, to an extent, be
mitigated through the increased transparency of the reporting and a more
inclusive process. Evidence from the past years has shown that countries
in the Western Balkans are competitive and responsive when it comes to
external assessments of their performance and reforms, particularly in the
economic sphere. For instance, Serbian government has formed a working
group the objective of which is to increase Serbia’s ranking on the Doing
Business List.?’ This working group has spearheaded reforms in legislation
and practice that have resulted in the improved ranking of Serbia on this
list,”! which is perceived by the government as a major accomplishment
in business enabling reforms.? Similar reformatory efforts were taken in
Macedonia in the past years.”® On the other hand, similar efforts at assessing
government performance in various reform areas, which are closely linked
to the EU accession process, introduced by the local civil society, have
seldom had a similar effect. > This means that the introduction of the five-
tier scale for assessing both the state of play and the progress accomplished
so far, by a strong political actor such as the European Commission, can
reasonably be expected to induce more focused and targeted reforms in
all Western Balkan countries and also, that relevant policy dialogues can
become more structured and ultimately, more effective.

18 L.Bruszt, J.Langbein, “Anticipatory integration and orchestration: The evolving EU govermnance of
economic and regulatory integration during the Eastern enlargement”, Paper prepared for the APSA Annual
Meeting, Washington, August 28--31,2014, 12, available at /ittp.//papers.ssrn.com/sol3/papers.cfm?abstract
id=2451961, November 16,2015
19 A.Fagan, I.Sircar, 8.
2% Decision of the Government of Serbia No. 02-16383/2014 of December 20, 2014. The working group
is headed by the deputy prime minister and minister of construction, transport and infrastructure, and also
includes the minister of finance, independent experts, representatives of the civil society and representatives
of local self-government.
2 http://www.doingbusiness.org/data/exploreeconomies/serbia/, accessed on November 16, 2015
22 Vucic: Serbiaclimbs 32 positions in WB rankings, http://www.tanjug.rs/full-view _en.aspx?izb=209983,
accessed on November 16, 2015
http://www.worldbank.org/en/news/press-release/2014/10/29/fyr-macedonia-once-again-among-
region-highest-performers, accessed on November 16, 2015
See for example the efforts aimed at formulating a neutral indicator assessing the quality of regulatory
environment in Serbia launched by a Serbian NGO http.//www.naled-serbia.org/en/page/138/Regulatory-
Index-of-Serbia, accessed on November 15, 2015
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In order to assess the possibility of the new reporting system to
drive changes in the sector which remains in the focus of the accession
process — the functioning of the judiciary - this paper will analyse is
more detail the way in which the new methodology is used in the Serbia
progress report in 2015.

4. How the new approach works in practice - The Functioning of the
Judiciary in the 2015 Serbia Report

When it comes to the functioning of the judiciary, this year’s Serbia
Progress Report® assessed that the Serbia’s judicial system has some level
of preparation, which means that, if expressed numerically, the functioning
of the Serbian judicial system would obtain a score of 2 on a 1-5 scale,
where 5 is the best result. The assessment provided in section dedicated
to the Political criteria is reiterated in the section dealing with Chapter
23, Judiciary and Fundamental Rights, in more detail. The progress level
in the past year has been assessed “some progress”, which means that, if
expressed numerically, it would obtain a score of 3 on a 1-5 scale.

The main assessment is that judicial independence is not assured
in practice and that there is scope for political interference with the
recruitment and appointment of judges and prosecutors. Interestingly,
the 2014 progress report has underscored the same - “the constitutional
and legislative framework still leaves room for undue political influence
affecting the independence of the judiciary, particularly in relation to the
career of magistrates”.?® Even though the Commission has acknowledged
the fact that steps have been taken to reduce the backlog of cases, it has
also correctly assessed that it remains significant.?”’

The European Commission therefore recommends that the
following specific steps be taken:

e establish and implement a fair and transparent merit-based recruitment
system and career management