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NULLITY AND INEFFECTIVENESS OF CONTRACTS AS A
CONSEQUENCE OF VIOLATION OF EU COMPETITION AND
PUBLIC PROCUREMENT RULES™

Abstract

The presented paper will focus on the extent of requirements of EU law for nullity or
ineffectiveness of contracts in specific areas linked to functioning internal market: competition
law, including agreements restricting competition, abuse of dominant position, merger control
and state aid, and rules of public procurement. The scope of EU-law-based nullity is quite
limited and only Art. 101(2) TFEU provides expressed nullity of agreements restricting
competition. In the case of abuse of dominance, nullity of contract constituting abuse of
dominant position can be drawn from the principle of effectiveness of EU law. Validity or
nullity of contracts violating suspension clause in merger control regime are assessed in two
periods — before decision on merger and after decision of the Commission. State aid regime
cannot rely on EU-law-based nullity of contracts that violate EU state aid rules. Finally, public
procurement rules appear the most complex in this context since they operate with the “right”
of the contracting authority to terminate contract and power of revision authority to declare
“ineffectiveness” of illegally awarded contract, and therefore revision of directives is suggested.

Keywords: EU Law, competition law, public procurement, nullity, ineffectiveness.

1. Introduction

Establishing internal market of the European Union (EU) relies on plenty rules
embedded in primary law as well as secondary law. Moreover, rules aimed at establishing
the EU’s internal market are split to exclusive competence of the EU under Art. 3 of the
Treaty on the Functioning of the European Union (TFEU) and shared competence under
Art. 4 TFEU. While, in particular, “competition rules necessary for the functioning of the
internal market” is exclusive competence of the EU [Art. 3(1)(b) TFEU], the majority of
rules of internal market fall into shared competence of the EU and the Member States [Art.
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4(1)(a) TFEU]. Distinguishing between exclusive competence and shared competence is
crucial for application of the principle of subsidiarity, while the principle of proportionality
is applicable equally. Law-making of the EU shall also respect “national identity” of the
Member States [Art. 3(2) of the Treaty on European Union (hereinafter “TEU”)]. This
principle does not, however, undermine the principle of the primacy of EU law itself and
constitutes limited exemption from general primacy of EU law restricted merely to the
cases when European acts which do not respect fundamental values of the Member States
(Besselink, 2010, pp. 47-48). Hence, the Member States cannot refer to national identity
as an excuse from Art. 4(3) TEU, i.e. principles of sincere cooperation and loyalty, and
together with the principles of proportionality and subsidiarity, limit the scope and extent
of actions of the EU. There is long-time respected principle of procedural autonomy of
the Member States in achieving aims of the EU that is gradually shaped by (1) general
requirements of the principles of effectiveness of EU law and equivalence of application
of EU law (e.g. Delicostopoulos, 2003; Zingales, 2010) as well as by (2) harmonization
directives dealing with particular question of administrative law, civil and criminal
procedure. There is no general competence of the EU to harmonize private law (Schmid,
2002), nonetheless EU law significantly encroaches on several areas of substantive private
law of the Member States, in particular company law (e.g. Mock, 2002 and literature cited
therein) and consumer law (Weatherill, 2012).

From the times of Roman law, nullity (including nullity of contracts) has been
deemed as an extreme measure and consequence of errors linked to legal act (Scalise, 2014).
Therefore, serious interests of public policy must be established in order to nullify or cause
ineffectiveness of the private arrangements relying on contractual freedom. Generally, in
the EU, validity, nullity and effectiveness of private arrangements and contract is a domain
of private law regimes of the Member States. Hence there is no general competence of the
EU to harmonize private law, requiring certain rules regarding nullity or ineffectiveness of
private contracts must be stipulated directly or indirectly in EU law in irregular occurrences
due to principles of proportionality and subsidiarity.

The presented paper will focus on the extent of requirements of EU law for nullity
or ineffectiveness of contracts in specific areas linked to functioning internal market:
competition law, including agreements restricting competition, abuse of dominant position,
merger control and state aid, and rules of public procurement. This sphere of rules of
internal market was selected because these rules do not deal with particular contracts
between individuals protecting specific individual (e.g. consumer protection) but they
protect functioning of the system of EU internal market as a whole.

2. Agreements restricting competition
Regarding nullity of contracts, Art. 101(2) TFEU is the most straightforward
provision of EU law invalidating private contracts contrary to EU law directly via the

primary law: “Any agreements or decisions prohibited pursuant to this Article shall be
automatically void”. Hence nullity itself is directly laid down by primary law and does not
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require any further national regulations, there is still a margin for assessment of the scope
of the prohibition (i.e. to what extent are arrangements between undertakings void) and
time framework of the prohibition.

Well-established case law of the Court of Justice of the European Union (hereinafter
CJEU) noted that it is necessary to distinguish between contract between undertakings
under national private law and prohibited agreement. In Société Technique Miniére (L.T.M.)
v Maschinenbau Ulm GmbH (M.B.U.) (1966) the CJEU explained that “This provision,
which is intended to ensure compliance with the Treaty, can only be interpreted with
reference to its purpose in community law, and it must be limited to this context. The
automatic nullity in question only applies to those parts of the agreement affected by the
prohibition, or to the agreement as a whole if it appears that those parts are not severable
from the agreement itself. Consequently any other contractual provisions which are not
affected by the prohibition, and which therefore do not involve the application of the treaty,
fall outside community law.“ Therefore it is necessary to identify only those parts of the
agreement that are contrary to Art. 101(1) TFEU, since provision in Art. 101(2) TFEU that
agreements prohibited pursuant 101(1) TFEU “shall be automatically void applies only to
those parts of the agreement which are subject to the prohibition, or to the agreement as
a whole if those parts do not appear to be severable from the agreement itself“ (Consten/
Grundig, 1966). This approach of the court is, in fact, demonstration of a limited competence
of the EU and the principle of conferral. The CJEU requires interference into private law
of the Member States to be as minimal as possible and nullity of the contract as a whole
is considered extreme and ultimate consequence that can be applied only if effect of Art.
101(2) TFEU cannot be achieved otherwise, e.g. confirmed in CEPSA (2008, par. 80): ”[...]
automatic nullity provided for in Article 81(2) EC affects a contract in its entirety only
if the clauses which are incompatible with Article 81(1) EC are not severable from the
contract itself. Otherwise, the consequences of the nullity, in respect of all the other parts
of the contract, are not a matter for Community law”.

Such a limited scope of nullity stemming from EU law can have serious consequences
regarding arrangement of relations between undertakings that are parties to the agreement
caught by Art. 101(1) TFEU. In particular, vertical agreements establish transactions
regarding goods, services, payments, etc. and restrictive provisions form merely a part
of such agreements. The CJEU confirmed e.g. in Société de vente de ciments v Kerpen &
Kerpen (1983) that there is no consequence of nullity for other parts of the agreement
that are not contrary to Art. 101(1) TFEU as well as “any orders and deliveries made on
the basis of the agreement, and the resulting financial obligations are not a matter for
community law. Such consequences are to be determined by the national court according
to its own law.“ Similarly, it is within the ambit of national regulation to provide guidance
to the parties to an agreement regarding duty to adjust the agreement in order not to be
contrary to Art. 101(1) TFEU, e.g. explained by the CJEU in VAG France (1986, par. 15):
“It is on the basis of national law that it is necessary in particular to determine whether
such incompatibility may have the effect of obliging the contracting parties to amend the
content of their agreement in order to prevent it from being void.”
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Art. 101(2) TFEU stresses “automatic” nullity of agreements and decisions violating
Art. 101(1) TFEU. The direct effect of Art. 101 TFEU is also underlined by Art. 1(1) EU
Regulation 2003: “Agreements, decisions and concerted practices caught by Article 81(1) of
the Treaty which do not satisfy the conditions of Article 81(3) of the Treaty shall be prohibited,
no prior decision to that effect being required” Hence agreement and decision violating Art.
101(1) TFEU is void on a basis of EU law notwithstanding private-law rules regarding nullity
of contracts of particular state. Moreover, in the case of demonstrated infringement of Art.
101(1) TEEU, courts of the Member States cannot assess whether the agreement or decision
is null under national law and it is merely empowered to declare or confirm its ex lege nullity.
Another consequence of the “automatic” nullity of agreement is its erga omnes character,
as it was described in Béguelin (1971, par. 29): “Since the nullity referred to in article 85(2)
is absolute, an agreement which is null and void by virtue of this provision has no effect as
between the contracting parties and cannot be set up against third parties”

Under the judgment in Haecht II, the time framework of the nullity of agreement
or decision appears to be simple: “(26) Such nullity is therefore capable of having a bearing
on all the effects, either past or future, of the agreement or decision. (27) Consequently, the
nullity provided for in article 85(2) is of retroactive effect” (Haecht II, 1973, par. 26 and 27).
This simple point of view is applicable in the case of cartels and other hard-core restrictions.
Prohibition of agreements that do not have as their object to restrict competition depends
on real effects of an agreement and also on market situation. Due to dynamics of market
conditions the agreement can be caught by prohibition of Art. 101(1) TFEU and later fall
from the prohibition as well as fulfil conditions under 101(3) TFEU and lose benefits of
that legal exemption during the “life” of the agreement. Application of Art. 3 of the EU
Regulation 2010 is an apparent example for such consideration, since the application of
the block exception for vertical restriction depends on the threshold of 30 % market share.
Indeed, if the agreement restricting does not fulfil criteria under the EU Regulation 2010
is not automatically prohibited and still benefit from Art. 101(3) TFEU, the market share
can dynamically influence assessment effect of the agreement on competition and trade
on internal market. Therefore, it is much more appropriate not to consider an agreement
null and void ab initio, i.e. from the moment when it was concluded, but null back from
the moment when it violates Art. 101(1) TFEU or falls from the exemption laid down by
Art. 101(3) TFEU. Similarly, Art. 101(2) TFEU cannot stipulate nullity of an agreement
for the periods in the future when it does not infringe Art. 101(1) TFEU, either by non-
existence of restrictive effects or by benefitting from the exemption under Art. 101(3)
TFEU. Moreover, this point of view brings different understanding of nullity under Art.
101(2) TFEU, i.e. an autonomous EU-law nullity independent from nullity of the contracts
under national private law. Indeed, national private law can stipulate nullity of contracts
violating law, however it is within the ambit of national regulation to decide whether it is
possible to “renew” effect of previously null agreement when it ceases to infringe law or
not. Notwithstanding nullity of the agreement under substantive national private law, the
courts of the Member States cannot provide grant protection and effects to the agreements
null pursuant to Art. 101(2) TFEU.
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3. Abuse of dominant position

Comparing to agreements restricting competition, there is no corresponding
provision in regulation covering prohibition of abuse of dominant position enshrined in
primary law in Art. 102 TFEU. While in Art. 101 TFEU the contractual element in the case
of agreements restricting competition is always present, in unilateral practices covered 102
TFEU, conclusion of contract and performance thereof it is not always present, e.g. abuse of
dominant position can be constituted by refusal to conclude an agreement. Due to absence
of explicit EU law regulation, the CJEU was more cautious in asserting nullity of contract
constituting abuse of dominant position and in BRT/SABAM (1974, par. 14) it left to the
national judge to decide on validity of contracts: “If abusive practices are exposed, it is
also for the court to decide whether and to what extent they affect the interests of authors
or third parties concerned, with a view to deciding the consequences with regard to the
validity and effect of the contracts in dispute or certain of their provisions.” The necessity
of nullity or at least ineffectiveness of contractual arrangements constituting abuse of
dominant position under Art. 102 was more apparent in Ahmed Saeed Flugreisen (1989,
par. 45): “[...] the competent national administrative or judicial authorities must draw the
inferences from the applicability of the prohibition and, where appropriate, rule that the
agreement in question is void on the basis, in the absence of relevant Community rules, of
their national legislation.” Hence the wording in Ahmed Saeed Flugreisen is an expression
of the instruction for loyal fulfilment of duties of the Member State required by EU law
enshrined in Art. 4(3) TEU, i.e. to “take any appropriate measure, general or particular,
to ensure fulfilment of the obligations arising out of the Treaties or resulting from the acts
of the institutions of the Union” Summing up, even in the case of absence of an explicit
obligation included in Art. 102 TFEU and notwithstanding national rules of private law
on nullity of contracts, EU law requires the Member States not to provide legal protection
and effect to contracts that constitute abuse of dominant position. Therefore, from the
point of view of EU law, legal ineffectiveness can be more appropriate in connection with
Art. 102 TFEU, however, in fact, the effects are equivalent to those of nullity of contract.

Because of absence of detailed and comprehensive case law regarding “nullity”
under Art. 102 TFEU, commentators suggest employing rules established regarding
101(2) TFEU (e.g. O’Donoghue & Padilla, 2020, p. 1208 and literature cited therein), in
particular, absolute character, (in)separability of clauses, limited scope of effects of EU law
on contracts, nullity ex tunc. Equally to agreements restricting competition, the concept
of absolute effects of prohibition of abuse of dominant position relies on automatic effect
of the prohibition that is enforceable under Art. 1(3) EU Regulation 2003 without prior
declaratory decision on infringement itself: “The abuse of a dominant position referred to in
Article 82 of the Treaty shall be prohibited, no prior decision to that effect being required”.
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4. Concentrations

Comparing to agreements restricting competition and abuse of dominant position,
mergers are not subject to prohibition but subject to control by competition authorities.
The EU adopted ex ante mandatory regime of merger control (for types of merger regimes
see, e.g. OECD, 2019) coupling notification duty and suspension clause [Art. 7(1) EU
Regulation 2004]. Apparently, prior to decision of the European Commission on merger,
there is no reason for doubt regarding validity of contractual arrangements that constitute
merger itself existence of valid private contract (or other private-law act) is essential for
the existence of merger.

However, validity of all transactions contravening suspension rules shall be
dependent on decision on the merger itself [Art. 7(4) EU Regulation 2004]. Violation
of suspension, i.e. implementation of transaction constituting merger prior its approval,
is not connected with automatic nullity and transactions constituting or implementing
concentration are null only if the concentration is declared incompatible with the internal
market. The situation is much more complex when the concentration is approved only
together with conditions. The broad wording of Art. 7(4) EU Regulation 2004 enables
to invalidate not only transactions in the case of prohibition of concentration but also
transactions contrary to conditions of approval of the concentration. On the other hand,
transactions are valid even if they violate suspension clause if they do not contravene
final decision on the concentration (Editions Odile Jacob v Commission, 2012, par. 38-40).

Hence, validity and enforceability of transaction can be split into two phases. The
first phase covers transactions prior to clearance of the concentration by the European
Commission. Except cases exempted by Art. 7(2) and Art. 7(3) EU Regulation 2004, every
activity of parties of the concentration aimed to implement concentration contravenes
suspension duty under Art. 7(1) EU Regulation 2004. These “gun jumping” activities of
undertakings are subject to sanctions under Art. 14(2)(b) EU Regulation 2004 (fines not
exceeding 10% of undertakings’ turnover). However, there is not explicit provision of EU
law dealing with nullity or validity of transactions contravening suspension duty prior the
decision of the Commission. Rationale of application approach similar to effect of abuse
of dominant position is apparent and approach similar to that stipulated in Ahmed Saeed
Flugreisen shall be employed. Even in the absence of EU rules or national rules, the courts
of the Member States cannot provide legal protection to such transactions. Therefore, in
terms of explicit rules, even EU remains mute regarding private-law effects of “gun jumping,
there is implied requirement of legal ineffectiveness of these transactions. Agreements
violating suspension duty are rather “suspended” than “null” because after final clearance
of the concentration they are deemed valid under Art. 7(4) EU Regulation, even though
they were illegal in the moment of its occurrence. Nonetheless, such agreements can be
also caught by prohibition of Art. 101 TFEU and to follow this antitrust regime, certainly,
including “ancillary restraints” principles (Cf. Nazzini, 2006).

The situation is completely different in the second phase, i.e. after decision on
the concentration. If the concentration is declared incompatible with internal market, all
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“gun-jumping” transactions follow the legal fate of the concentration, hence they are not
valid ab initio. This nullity of transaction stems directly from EU law independently from
national legal orders.

The scope of application of Art. 7(1) EU Regulation 2004 was defined by the
CJEU in Ernst & Young (2018, par. 49) case and the suspension clause does not catch®[...]
transactions, despite having been carried out in the context of a concentration, are not
necessary to achieve a change of control of an undertaking concerned by that concentration”
even though these transactions “may be ancillary or preparatory to the concentration...]”.
Hence only transaction related to concentration that “[...] present a direct functional link
with its implementation[...]” and their implementation is therefore “likely to undermine
the efficiency of the control of concentrations” is caught by Art. 7(1) EU Regulation 2004
with effects to Art. 7(4) thereof (a contrario, Ernst & Young, 2018, par. 49).

5. State aid

The aim of the prohibition of aid granted by states (for more details regarding
definitions and concepts of state aid see e.g. Cortese, 2020; Kubera, 2020; Parn-Lee, 2020)
is clearly stipulated in provision of Art. 107(1) TFEU: avoid any act of public authority that
“distorts or threatens to distort competition [...], in so far as it affects trade between Member
States” Although it employs similar notions and concepts to those used in competition
rules for undertakings (Art. 101 and 102 TFEU) (e.g. distortion of competition), the
concept is completely different from philosophical and economic point of view and Art.
107 TFEU is linked back to Art. 28 et seq. TFEU and Art. 110 TFEU, i.e. rules barring the
Member States to segment internal market by their actions, particularly of protectionist or
discriminatory nature. Therefore, compared to Art. 101 and 102 TFEU as well as merger
control, it is hard to identify direct effect of Art. 107(1) TFEU itself. EU Regulation 2015
that introduces procedural rules regarding state aid is oriented mainly to prevent granting
aid contrary to EU law and in the case granting unlawful aid to recover it. There is no
explicit provision of nullity of contracts by which the aid was awarded. Moreover, the
public body is not obliged (in fact it is not allowed) to recover unlawful state aid if it is
contrary to general principles of EU law [Art. 16(1) EU Regulation 2015], particularly
when legitimate expectations on legality of aid were created (for details regarding test of
legitimate expectations see Pinto, 2016; Ritzenhoft, 2014, p. 733).

Contrary to substantive provision regarding state aid based on Art. 107 TFEU,
provision of Art. 108 (3) in fine TFEU has direct effect and may be invoked for private
enforcement: “The Member State concerned shall not put its proposed measures into effect
until this procedure has resulted in a final decision.” The CJEU confirmed powers of the
courts of the Member State to enforce Art. 108(3) TFEU not only in cases of recovery
decision of the European Commission, but also in “stand alone” cases: “The last sentence
of Article 88(3) EC is based on the preservative purpose of ensuring that an incompatible
aid will never be implemented. That purpose is achieved first, provisionally, by means of
the prohibition which it lays down, and, later, definitively, by means of the Commission’s
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final decision, which, if negative, precludes for the future the implementation of the notified
aid plan. The intention of the prohibition thus effected is therefore that compatible aid may
alone be implemented. In order to achieve that purpose, the implementation of planned
aid is to be deferred until the doubt as to its compatibility is resolved by the Commission’s
final decision.” (CELF I, 2008, par. 9). Although Member States are addressees of Art.
108(3) TFEU, providers of aid can directly face claims arising from violation of said
provision. On the other hand, application of Art. 108(3) TFEU by national courts is limited
by procedural rules of respective Member States (Goyder & Dons, 2017; Gyarfas, 2017;
Honoré & Jensen, 2017; Jouve, 2017; Kohler, 2017; Martin-Ehlers, 2017; Ordéfiez-Solis,
2017; Pastor-Merchante, 2016; Stehlik, 2018). Request from the EU law to impose nullity on
contract or provision on nullity of such contracts was not even identified by the European
Commission since it identified following private law remedies: (a) preventing the payment
of unlawful aid; (b) recovery of unlawful aid (regardless of compatibility); (c) recovery
of illegality interest; (d) damages for competitors and other third parties; and (e) interim
measures against unlawful aid (EU Notice 2009, par. 26). Moreover, nullity of contracts
on state aid was also rejected by some national courts, e.g. in Austrian Bank Burgenland,
and Landesforstrevier L case (Gyarfas, 2017, p. 458) or Slovak Trnava v City Aréna case.

6. Public procurement

Nullity or ineffectiveness of contracts concluded as an outcome of violated rules
of public procurement was nor originally included in Remedies Directive of 1989 (EU
Directive 1989) and the Member States used to rely on sacrosanctity of pacta sunt servanda
principle, thus the contract can be declared null on the basis of national private law only.
This argument was struck by the CJEU in Commission v Germany, rejecting objections
of Germany, inter alia, “even if it were to be accepted that the principles of legal certainty
and of the protection of legitimate expectations, the principle pacta sunt servanda and
the right to property could be used against the contracting authority by the other party
to the contract in the event of rescission, Member States cannot rely thereon to justify the
non-implementation of a judgment establishing a failure to fulfil obligations under Article
226 EC and thereby evade their own liability under Community law”. “The particular
features of the system of property ownership in a Member State cannot therefore justify the
continuation of a failure to fulfil obligations which consists of an obstacle to the freedom
to provide services” and “a Member State cannot plead provisions, practices or situations
prevailing in its domestic legal order to justify the failure to observe obligations arising
under Community law...” (2007, par. 36-38).

The sanction of “ineffectiveness” of contracts concluded contrary to stipulated
public procurement rules was introduced by the substantial revision of EU Directive 1989
by EU Directive 2007 (together also “Remedies Directive”).

The Remedies Directive in Art. 2d thereof does call neither for absolute nullity of
contracts, nor for unconditional ineffectiveness. First of all, the Remedies directive requires
“ineffectiveness” of the contracts and private-law consequences, including termination of

76



Ondrej Blazo - NULLITY AND INEFFECTIVENESS OF CONTRACTS AS A CONSEQUENCE...

contracts refers to national legislation [Art. 2d(2) thereof]. Comparing to this power of
reviewing authority to declare ineffectiveness of the contract, the contracting authorities
shall have power to terminate contract under Art. 73 EU Directive 2014 on specific
occasions that, in fact, constitute the most serious violations of public procurement rules.
On the other hand, the contracting authority has “right” to terminate the contract, while
reviewing authority has “duty” to declare ineffectiveness of the contract.

The reviewing authorities shall have significant margin of appreciation, since they
shall have power not to declare ineffectiveness of a contract concluded within the illegal
public procurement, if “overriding reasons relating to a general interest require that the
effects of the contract should be maintained.” [Art. 2d(3) Remedies Directive].

Thus, there is no explicit rule of nullity of illegally awarded contracts as well as no
express duty of contracting authorities to do so. Also the CJEU was reluctant to provide such
a directive. In MedEval (2015, par. 40) the Court stressed the necessity of legal certainty and
protection of successful tenderer from financial losses: “Rendering a contract concluded
following a public procurement procedure ineffective puts an end to the existence and
possibly the performance of that contract, which constitutes a significant intervention by
the administrative or judicial authority in the contractual relations between individuals
and State bodies. Such a decision can thus cause considerable upset and financial losses
not only to the successful tenderer for the public contract in question, but also to the
awarding authority and, consequently, to the public, the end beneficiary of the supply of
work or services under the public contract in question. As is apparent from recitals 25 and
27 in the preamble to Directive 2007/66, the EU legislature placed greater importance on
the requirement for legal certainty as regards actions for a declaration that a contract is
ineffective than as regards actions for damages”. In Rudigier, the CJEU did not find in EU
law any general rule on ineffectiveness or nullity due to the violation of public procurement
apart from ineffectiveness in specific cases defined in Art. 2d Remedies Directive: “On the
other hand, EU legislation on the award of public contracts does not lay down a general
rule that the unlawfulness of an act or omission at a given stage of the procedure renders
unlawful all subsequent acts in that procedure and justifies their annulment. Only in specific
well-defined situations does that legislation provide for such a consequence.” (2017, par. 57).

However, on a basis of Commission v Germany, Halonen (2017) suggests that
there is an obligation to terminate contract based on illegal public procurement since
the Member States cannot maintain arrangement contrary to the EU law. This duty to
terminate contract can be implicitly given by the duty of the Member States to safeguard
functioning of internal market against obstacles to free movement of goods and services.
Therefore, the duty to terminate contract based on EU law covers, at least, the most serious

! (a) The contract has been subject to a substantial modification, which would have required a new procure-
ment procedure pursuant to Article 72;

(b) the contractor has, at the time of contract award, been in one of the situations referred to in Article 57(1)
and should therefore have been excluded from the procurement procedure;

(c) the contract should not have been awarded to the contractor in view of a serious infringement of the ob-
ligations under the Treaties and this Directive that has been declared by the Court of Justice of the European
Union in a procedure pursuant to Article 258 TFEU.
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infringement of public procurement rules that have significant impact on the freedoms
of internal market, since EU public procurement regime is only expression of one of the
tools aimed to remove obstacles to free movement of goods and services via harmonization
pursuant to Art. 114 TFEU.

7. Conclusions

From the times of Roman law, question of nullity of contracts contravening public
law appears to be simple — contract stemming from illegal acts shall be null and void.
Contracts involved in agreements restricting competition, abuse of dominant position,
mergers, state aid and public procurement have specific nature - their existence or non-
existence may influence functioning of market mechanism within the internal market
of the EU. Bearing in mind this importance, one can assume that EU law is clear and
straightforward regarding these contracts based on illicit or illegal behaviour. It appeared
that we must draw a line between EU-law-based nullity and nullity based on national law.
The scope of EU-law-based nullity is quite limited and only Art. 101(2) TFEU provides
expressed nullity of agreements restricting competition. In the case of abuse of dominance
nullity of contract constituting abuse of dominant position can be drawn from the
principle of effectiveness of EU law. Validity or nullity of contracts violating suspension
clause in merger control regime are assessed in two periods — before decision on merger
(ineffectiveness due to principle of effectiveness of EU Law) and after decision of the
Commission (follow legal destiny of the merger as a whole). Comparing to antitrust and
merger control, state aid regime cannot rely on EU-law-based nullity of contracts that
violate EU state aid rules. This question is completely left to the ambit of national law and
there is no case law confirming at least implied duty to deem such contracts null and void.

Finally, public procurement rules appear the most complex in this context since
they operate with the “right” of the contracting authority to terminate contract and power
of revision authority to declare “ineffectiveness” of illegally awarded contract. The CJEU
was definitely reluctant to provide exact guidance regarding nullity of illegally awarded
contract, particularly out of the scope of “ineffectiveness’, and left the assessment to the
Member States. Although this self-restraint of the EU and its institutions can be welcomed
from the point of view of proportionality, it does not contribute to clarity of the regime
itself. It must be noted, that in the course of enlargement process when the European
Commission critically reviewed progress of the countries of Western Balkan in the area of
public procurement rules (2020a, 2020b, 2020c, 2020d, 2020e, 2020f?) clear and precise rules
on the side of the EU shall be prerequisite of existence and development of coherent and
effective regulatory area. Therefore, it seems to be inevitable that requirement of nullity of
illegally awarded contracts shall be established within the revision of public procurement
directive for the cases of the most serious infringement of public procurement rules.

% Regarding the using name of Kosovo the European Commission in the report stated, that this designation
»is without prejudice to positions on status, and is in line with UNSCR 1244(1999) and the ICJ Opinion on
the Kosovo declaration of independence.“ (2020f, p. 1).
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NISTAVOST I NEPUNOVAZNOST UGOVORA KAO POSLEDICA KRSENJA
PRAVA KONKURENCIJE EU I PRAVILA O JAVNIM NABAVKAMA

Sazetak

Rad ¢e se fokusirati na zahteve koje postavlja pravo EU u pogledu nistavosti i
nepunovaznosti ugovora u odredenim oblastima koje su povezane sa funkcionisanjem
unutrasnjeg trzista: pravo konkurencije, ukljucujudi restriktivne sporazume, zloupotrebu
dominantnog polozaja, kontrolu koncentracija i drzavnu pomo¢ i pravila o javnim
nabavkama. Domen primene pravila o nistavosti koja su zasnovana na pravu EU je ogranicen
isamojeucl. 101 (2) Ugovora o funkcionisanju Evropske unije izri¢ito predvidena nistavost
restriktivnih sporazuma. U slucaju zloupotrebe dominantnog polozaja, nistavost ugovora
moze da proistekne iz principa efikasnosti prava EU. Punovaznost ili nistavost ugovora
koji krse klauzulu suspenzije u rezimu kontrole koncentracija se procenjuje u dva trenutka
— pre odluke o spajanju i nakon odluke Evropske komisije. Rezim drzavne pomoc¢i ne
moze da se oslanja na niStavost ugovora kojima se kr$e pravila EU o drzavnoj pomoc¢i na
osnovu prava EU. Konacno, pravila o javnim nabavkama su, ¢ini se, najslozenija u tom
smislu, jer funkcionis$u u smislu ,,prava“ ugovorne strane da raskine ugovor i ovlas¢enja
tela koje vrsi reviziju da proglasi ,,nepunovaznim® ugovor koji je nelegalno dodeljen. Stoga
se predlaze revizija direktiva.

Klju¢ne reci: pravo Evropske unije, pravo konkurencije, javne nabavke, nistavost,
nepunovaznost.
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