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Beaumvup ’KuBkoBuh' OpuruHaaHu HAYYHH paj
UDK: 339.727.22:341.6

KOAUP®UKAIIUIJA, JETUTUMHOCT U TEH3UJE Y
MEBYHAPOJHOM UHBECTULIMOHOM IIPABY

Ancmpaxm

Mehynapoono unéecmuyuono npago je y cmarby UHMEH3UBHOZ
paseoja, Koju Kapakmepuuily cee 2lacHuju no3usu 3a 0y0.by aHAIU3Y
u pegpopmy. Iloped npeonoeca ycmpenux Ha mexHuuka u npoyeoypaiHa
nobosUWATLA Peulasarba Cnoposa usmelhy uHgecmumopa u opicasa, cee
suule y npeu naamn 001ase u NUMarba 0CHO8A J1e2UMUMHOCTIU YUMABO2
cucmema. Mcmopujam pazeoja oee obracmu unycmpyje meHOeHYujy oa
npPBOOUMHO OeyeHmpaIu308anu u ciabo KopuuihieHu cucmem peuasarsa
cnoposa nocmaje HO8U pexcum 2100alH02 YNPAB/balbd, WMo je pa3eoj
Koju 3aepehyje naxc/vuey ananusy.

YV 06om paody ce bausce ucmuuy oopehenu npooremu u onacHocmu
Koju Mo2y Hacmamu y 0OMeHy 1e2UmMHOCIU KAao pe3yimam Hanopa oa
ce npasunia Hacmana y apoumpaxcrhoj npakcu Koouguxyjy. ¥V xpamxum
ypmama npedcmasswa ce u mo2yhu npasay paseoja osaxee koouguxayuje
Koju Ou Mo2ao umamu 3HadajHujy ynoey y yHanpehery necumumMHoCcmuy
cucmema, HACynpom Oa/bumM meH3Uujama.

Kwyune peuu: mehyHapoqHO TNpaBo, MPaBO 3aLITUTE CTPAHUX
ynarama, Mmel)yHapoznna apourpaxa

1. YBog

Tema nermtumMHOCTH MelyHapomHOr mpaBa W MehyHapomHHX
OpraHu3allfja rocraja je yecta TemMa y IpakcH 1 paBHoj Hayiu. Of pajoBa
Tomaca ®paHKa MOYETKOM JIEBENECETUX TOAMHA,” JUCKYPC y TEOpHUjH
Mel)yHapoIHOT jaBHOT TIpaBa je IPHUMETHO TIOMEPEH Ca MO3UTHBHOIPABHE

! mactep, Mlur (Oxford), TOKTOpaHT; HCTpaknuBad — capagHUK MHCTUTYT 3a yHIOPEIHO
npaBo, beorpam; e-mail: velimir85@yahoo.com

2 T.M Franck, The Power of Legitimacy Among Nations, Oxford, 1990.
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ananmze. HoBe oOnactu ucrpaxuBama ¢y MOTyhHOCT mpUMeHe TeopHje
NOJMTHYKUX Hayka M MehyHapogHHMX OpfHOca 3apaj MOTIyHHjer
pa3syMeBamba JclllaBamba U pa3Boja y MehyHapogaHom mpay.’ OBakse
TEHJICHIIMj€ TIOKJIaNajy ce ca KpajeM XJagHOr para, jorahajeM Koju
j€ IOTPHHEO HACTAHKY BEIMKOT Opoja HOBUX (DEHOMEHA W M3a30Ba y
mehyHnapongnoM mpaBy. Kako je miobanmHa crieHa mocraina y TO Bpeme
CYIITHHCKU jEIHOIONapHa, MWJCOJIONIKa KOHBEpreHuuja (mpaBa WiIH
NpUBUHA) OMOTYhHiIa je HacTaHaK M Pa3BOj HOBUX peXHMMa ITI00aHOT
ynpaBibama (eHr. global governance) 3acHOBaHUX, Ha MpUMEp, Ha
yBepemY y MPETHOCTH CII000HE TPTOBUHE M YHUBEP3ATHOCTH JbYICKUX
npaBa. CralJbeme BecT()aICKOT MOIeNIa CYBEPEHUX JIpyKaBa y CyKoOy ca
HOPACTOM ITI00aIM3alije U PETHOHATHNUX CyNPAHAIIMOHATHUX EHTHTETA
(monyt EVY) mpyxuio je MHOIITBO MarepHjaja 3a pa3MHUILJbAKBE U
UCTPAXUBAKE Yy JOMEHY JIerHTUMHOCTH. O moceOHOr 3Hadaja je CBe
ciabuja W HaATerHyTHja Be3a u3Mel)y mojeaMHana y MOjeJMHAYHUM
JpKaBaMa 1 JOHOCHJIAIA OTyKa KOje YTUIY Ha FhHXOB KUBOT (KOjU MOTY
OWTH TIO3UIIMOHNPAHU Ha Pa3IMYUTHM HaHAIIMOHAITHUM HHBOMMA), Ka0
¥ yJ0ra Kojy Mel)yHapogHO mpaBo UMa y OBOM OJIHOCY.

OOnact oBor paja je Meh)yHapoaHO MHBECTULIMOHO MpaBo (nasee: MUII)
Kao jeiHa of] obnactu Mel)yHapoHOT TIpaBa Koja je MOCeOHO pereBaHTHa 3a
npoOIeMaTuKy JeruTUMHOCTH. L[isb je ma ce Ha mpuMepy TOTEHIUjaTHe
komudukarmmje mpapmwia MUIT mpukaxy TeH3uwje Koje moctoje mmely
JIETUTUMHOCTH KOja [IPOUCTUYE U3 OCHOBA cucTeMa (0a3rpaHor Ha carllaCHOCTH
JpyKaBa) M TIPOLEAYPATHUX acnekara KOju Cy JIOBENH JI0 HEOUYEKHBAHOT
paBoja MUII xao HOBOT crcTeMa mI0OATHOT yrpaBibama. [loceban akueHar
je Ha YMIbEHHUIIM J1a TIPEIo3un 3a pedopMy MOTyY JIOBECTH JI0 MPOAyOsbera
Kpu3€e JISTUTUMHOCTU U JI0 OTBOPEHOT HE33a/I0BOJBCTBA AprKaBa Kao TBOpAIA
MHCTpyMeHaTa Ha kojuma je MUIT nanmjamHo HacTao.

2. MUII u npensiosu 3a pepopmy

TokoMm mpeTxonHuX AeleHuja, HajBehu €0 MOMUTHYKE, MEH]CKEe U
HayYHE e 010 je mocBeheH pacTy u npeodpakajy eHTUTETa Kao IITO
cy EY, CBercka TproBuHCKa OpraHusaiyja u T3B. HHCTUTyIMje bpeTon
Bynca. MHoro mame ekcrnioHupaH, (peHOMEH IpaBa 3alITHTE CTpPaHUX
MHBECTHULIM]a pa3BHjao cey CeHIIM 0BUX forahaja. bunarepannu copazymu
O 3alITUTH CTPAHUX MHBECTHULMja (Aajbe OWIaTepasHU MHBECTULMOHU
cniopaszymu - BUC, enr. BIT) cy nmoctanu 1eo MelyyHapo/iHe paBHE CIIEHE
1959. romune ca mornucuBameM cropasdyma usMmelyy Ilakucrana u CP

3 R.Wolfrum, ,,Legitimacy of International Law from a Legal Perspective: Some
Introductory Considerations” y Riidiger Wolfrum,Volker Rében (eds.), Legitimacy in
International Law, Berlin/Heidelberg/New York, 2008, 2-5.
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Hemauke. 3ajeaHo ca Bpiio MajauM OpojeM MyJITHIATepaIHUX CIiopazyMa
KOjU cagpike ofjpeide 0 TpeTMaHy CTpaHUX MHBECTHUIH]a, Mel)yHapOTHIX
WHBECTHLIMOHUX CIIOpa3yMa IpeMa TPEHYTHUM IMOAaluMa HMa OKO
3000 mmpom cBeta. Mako ce muxoBe onpende YHEKOIHUKO Pas3luKyjy,
U pa3BHjalie Cy C€ TOKOM JEIeHHja, BPEMEHOM CYy C€ MCKpHUCTarcale
OJUINKE O] MOCEOHOT 3Hayaja 3a caBpeMeHe pacipase o MehyHapoaHOM
IpaBy U JIESTHTMUHOCTH.

Y noMmeHy MarepHjamHUX oOApenOH, HajOUTHHja OUIMKa je Ja
BUC caapxe cranmapie TpeTMaHa Koje je JapskaBa JoMahwH ayKHa
Jla TIOIITyje y BpUICHY BIACTH HAJ| CTPAHHUM HWHBECTHUTOpOM. JlOK cy
JBa O] TpH Hajuemrhe MpHUCYTHA CTaHAAp[a - HAI[MOHAIHU M TPETMaH
HajroBnantheHnje Haluje - MO3HaTH U3 Apyrux obiactu mehyHapogHor
npaga,”* crienuuuaH vy IpaKcy Haj3HAYajHHj U CTAHIap 1 je CTanaap,,hep
u nipaBUYHOT” (€HT. fair and equitable - FET) Tpetmana.’ M3BectaH 0poj
BUC Besyje Tymademe 0Be HE HAPOUHUTO ACPUHUCAHE aTH OTSHIIN]ATHO
BPJIO JAJIEKOCEKHE Ofipei0e 3a MUHUMAJHU HUBO TPETMaHa CTpaHala
y Mel)yHapomHOM 0oOWYajHOM TIpaBy, aju TO HHjE CIIy4aj Ca BEIMKUM
opojem BUC. Ilpema craBy y JutepaTypu, anv U YjeAHumEHUX HAIlHja,
OBO yKa3yje Ha ayTOHOMHY ITPUPOy OBOT cTanaapaa y obnactu MUIL.®

HcroBpemeno, 3HadajHa ommka Hajseher Opoja BUC je pemaBame
CIOpOBa O HABOJHMM IIOBpEAamMa CTaHmapia TpeTMaHa (W oxpenaba o
SKCIIpOTIpHjaIHjn) IyTeM ad hoc apoutpaka. [Ipema moueTHOj KOHIICTIIH]H,
oBe apOuTpaxe cy ome y Hajsehoj Mepu ciimaHe MelyyHapoIHO] TPrOBUHCKO]
apOuTpaxky, Tj. cnopoBuma Mehy npuBarHuM eHTuTeTiMa. OBaj CBOjEBPCHU
XUOpH TIPUIIMKOM KOra Ce IMOHAIIAmke JP)KaBe y JaBHOINPABHOM CBOJCTBY
npolewyje  y3 ynorpedy MexaHu3ama MpPWIAroheHuX IMpUBPETHUM
CIIOPOBUMA JIGXKH Y TI03JIMHH BEJMKOT Opoja ebara koje okpyxkyjy MUIL’
Mapa cy moTeHIjaITH PoOJIEMH yCIIe/l OBAKBE CHTYAIIN]€ MOTJIA BEPOBAaTHO
OWTH Mpero3HaTH U TOKOM 3akJbyunBama camux bUC, uumenuna je na cy
nebare 1oOwIie Ha 3Ha4ajy Kajl je CUCTEM pelliaBamba CIIOpoBa 3alpaBo [104€0
na Oyne ynotpeOspaBaH y nosne Behem Opojy ciydajeBa y APyroj MOJOBUHU
JieBesieceTHx roarHa XX Beka.

Bpoj 3akspyuennx BUC noxuBeo je BpXyHall JA€BEACCETUX TOAMHA
XX Beka, y ckiaay ca Beh HamialmeHuM TpPEHIOBHUMa MJICOJIOIIKE
KOHBEPTEHIIMj€ y TIOIIeNy CIOOOMHOT TPXKHUINTA U HEOJUOEpaTTHUX

4 Bunmetn, Ha npumep, J.Kurtz, ,,The Merits and Limits of Comparativism: National
Treatment in International Investment Law and the WTO” y Stephan W. Schill (ed.),
International Investment Law and Comparative Public Law, Oxford, 2010.

S UNCTAD, Fair and Equitable Treatment, New York/Geneva, 2012, 39.

¢ UNCTAD, uas. neno, 17-35.

7 Bugeru moce6Ho A.Roberts, Clash of Paradigms: Actors and Analogies Shaping the
Investment Treaty System”, American Journal of International Law, 107/2013.
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CKOHOMCKHX mpuHIMNa.® YV Kopenanuju ca BEIHKHM OpojeM HOBHX
criopasyma, ycieIno je Mi3HeHa1aH M HarIH [TopacTy Opojy HOBUX CITydajeBa
KOjU je KyJIMUHHpPao y npBe aBe aekane X XI Beka.” On criopenHe Teme y
apOUTPaKHO] MPAKCH U JINTEPATYPH, MHBECTUIIMOHA apOUTpaka rmocraia
je LeHTap JUCKycHja 0 HU3Y BaKHUX Tema. Huz apOutpakHux mpecyna
IPOTHUB TY)KEHUX JAp>KaBa, NPUTOM BEJIMKE MOHETapHE BPEIHOCTH, Y
BEJIMKOj MEPU j€ MCTaKao 3Ha4aj] OBAKBOI OOJMKa pellaBama CIIOpOBa
¥ JIOBEO JIO JaJber mopacta Opoja ciydajeBa.'’ 3Hauajuo je wcrahm n
na je mopact 6poja BUC kao m apOUTpakHUX OMIyKa 3aUHTPHUTHUPAO
U HCTpaXUBa4de M3 JPyrux oONacTH IPYIITBEHHX Hayka. [Ipmio3m w3
o0acTi €KOHOMHje W TOJIMTUYKUX Hayka Koju aHanuzupajy MUII u
YUTaB CHCTEM 3aIlITUTE CTPAHWX WHBECTHIMja IMOCTajy CBE OpOjHU]H,
JonprHOCehn MoXkKeJbHOM MIMPEHY MEePCIEKTHBA Y OBOj MaTepuju.'!
Hammu  mopact  jypuchpyigeHudje y — KOMOMHAIMju  ca
JICTIEHTPAIM30BAHOM CTPYKTYPOM apOUTpaXXHUX TpHOyHaJIa U IIUPOKO
nocraBibeHUM ozpendama BUC moseo je, mehyTuMm, U 10 pazimuuTHX
WHTEpIpeTaIyja CINIYHUX WIH YaK UCTOBETHUX HOPMH, YaK U y CIydajy
WICHTHYHUX 4duibeHMIa.'” [leprermniyja 1a je oBakaB pa3Boj CHTyalldje
HENPUXBATJHUB MOTHBHUCAO je HajBehu Opoj mocrojehux mpensora 3a
pedopmy MUII koju ce mory Hahu y nureparypu.”’ 3a morpebe oBor
paza T0BOJBHO j€ TOACIHUTH MpeIore 3a pedopMy y JIBe IIaBHE TpyIIe.
Jenna je ¢okycupaHa Ha mpoleAypaHE acleKkTe cCHUcTeMa, a Jpyra Ha
CYTIICTaHTUBHE W3MeHe. [Ipemno3n y mpBOj TpymH OJHOCE Ce Ha caMm
apOUTpakHU MOCTYIIAK, Ipe CBera Ha yHanpehemwe TPaHCIIapeHTHOCTH U
moryhnocT yuemniha Tpehux cTpana kao npujaresba cyaa (amicus curiae).
OBU npeIo3n y Hauelly HUCY KOHTPOBEP3HHU Y MOTIIENy MPETHOCTH KOje
JIOHOCE Y CBE BHIIIE CE IPUMEHY]Y Y TPAKCH, 4 2T 0CTaje OTBOPEHO U TAHE

¥ M Sornarajah, The International Law on Foreign Investment, Cambridge, 2010°, 2; A.
Kaushal, ,,Revisiting Hlstory: How the Past Matters for the Present Backlash Against the
Foreign Investment Regime”, Harvard International Law Journal, 50/2009, 504-507.

® On 4 ICSID ciyuaja y Toky 1995. roause, crunio ce o 150 2012, ronune. Buyierr 3a Buiie
R. Dolzer, C.Schreuer, Principles of International Investment Law, Oxford, 20122, 239.
"Bugeru C.N. Brower, S.W. Schill, ,,Is Arbitration a Threat or a Boon to the Legitimacy
of International Investment Law?”, Chicago Journal of International Law, 9/2008-2009.
"' Ha npumep, K.Tienhaara, ,,Regulatory Chill and the Threat of Arbitration: A View from
Political Science” y C.Brown, K.Miles (eds.), Evolution in International Investment Law and
Arbitration, Cambridge, 2012. u J.P. Sasse, An Economic Analysis of Bilateral Investment
Treaties, Hamburg, 2011.

12 Kao 1o je 6uo Clgff'{aj y 1106po nosHatuM CME/Lauder apoutpaxama. Bunern T.Baldwin,
,»The Right to be Heard: The Messy Business of Due Process” y 1.A.Laird et al/ (eds.),
Investment Treaty Arbitration and International Law - Volume 7, Huntington, 2014, 237-242.
13 3a oBo moce6Ho BuneTH npuitore y onesbky 111y R.Echandi, P.Sauvé (eds.), Prospects
in International Investment Law and Policy: World Trade Forum, Cambridge, 2013.

4 Hemaun mpumep ¢y UNCITRAL mpaBria ¥ KOHBEHIIMja O TPAHCIIAPEHTHOCTH Y
apOuTpakama m3Mmel)y MHBECTUTOpa W Aprkase. Bumeru Buiie Ha Attp:.//www.uncitral.org/
uncitral/en/uncitral_texts/arbitration/2014Transparency.html?lf=100&Ing=en, 01.06.2015.
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Jla JIX MOTY Jla CYIITHHCKH JIOTIPHHECY yHanpehemy IernTHMHOCTH HITH
Jla jeTHOCTaBHO yuuHe nocrojehe mpobieme jacCHUjUM CTPYUYHO] U IIUPO]
jaBHoctu. C napyre cTpaHe, jeAaH Je0 CYNCTAaHTUBHUX MPEIora OHOCH
ce Ha ,,pekanmuOpanujy’’ oxapendbu mnoctojehux oxpenou BUC kpo3
W3MEHE U MPETOBOPE O HOBOj TEHEPAIMjH CIIopa3yma Koja Ipyka Iuipe
N0JbE ayTOHOMHM]E JIp’KaBaMa Yy KpUTHYHUM 00JIaCTUMA MOMYT 3/{paBCTBA
U KUBOTHE cpenune.”> Mama OM OBO y TEOpHjU OHMO HajHETIOCPETHHjH
HaunH yHanpehema BUC (mako, nmajyhu y BUay HBHXOB BEIHKH OpoOj,
peNaTUBHO CIIOp), MpaKca MokKasyje Ja 0 caja 3aKJbyueHH CIIOpasyMu
HOBE TCHEpaIlfje He JIOHOCE MPEBUINe 3HauajHa yHanpehema y morieny
OmmKke NeUHHCAHOCTH W TPEIBUIJEUBOCTH TIPUMEHE NpeaBHl)eHUX
CTaHgapja TpeTMaHa. '

VY norneny yHanpehema npeABUIBUBOCTH Y OJUTyYUBaky TPUOYHAIa,
Hajpa3MaTpaHHjyu NPEeAsIo3u OJHOCWIN Cy ce Ha yBoleme jeIMHCTBEHOT
areJanroHOT TeJla3a CBE MHBECTUIIMOHE TPUOyHaJIe, Ka0 M HATIPOTPECUBHY
xomudukanujy npasmwia MUIL ¥V mpeTxoqHoj NeleHuju, TPeao3n o
YCTaHOBJbEHY allealloOHOr Tejla OWIM HajupUCYyTHHU]H y JUTEpaTypH,
a y BEJIHMKO] MEpH Cy WHCIUPUCAHM CTAHAAPIHUM OATOBOPOM ITPABHUX
CHCTEMa Ha MamaK KOXEPEHTHOCTH Yy CY/ACKOj MPAKCH - CTBapameM
BUIlE MHCTaHIe.'” Maja je TeMa U Jajbe NPUCYTHA Y JINTepaTypH, BPIIO
3HauajHe NMPAKTUYHE U MPaBHE MpENpeKe 3a CTBAPAE TAKBOT Teja Cy
nornpuHese mopehaHoM WHTEpecy 3a Apyre omiuje 3a pedopmy.'® Nako
je cTBapame ,,CBETCKOT MHBECTHIIMOHOT Cy/Ia)) Y CBAKOM CIIy4ajy TeMa
BpEIHA UCTPAKUBAKa Y JOMEHY JIETHTUMHOCTH, OBaj paj je (hoKycupaH
Ha kopu¢ukanujy MUII u3 Buire npakTHYHUX U TEOPHjCKUX PA3IIOra.

Konunduxkanuja MUIL, y kojoj rox ¢punanHoj popmu O6ua, 61 HECTIOPHO
JMPEKTHO YTHIIAJIa HA CyTICTaHTHBHE acriekre. OBO OM HajBepoBaTHH]E OHITO
y BUy YTHIIaja HA HAYMH HA KOjU TPpUOYHAIIM TyMade U Oroke aepuHuny
onpenoe bBUC y npakcu. Unyctpanuje paau, Acotnyjaiuja 3a MelyHapoaHo
mpaBo je 2008. ronuHe yCTaHOBUIIA PaIHy TPYITy Ca MaHIaTOM Ja UCTPaXKH
U3BOJBMBOCT He(hOpMaIHE Komu(uKaimje TpeHyTHOr ctartba MUTL!"” Mana
pan HUje OMO ycMepeH Ha M3pajy came Koau(HuKaluje, HHIUKaTUBHO je
Jia je jeaH oJl KJbyYHHX IIHJbeBa OMO TOKYIIIa] HAeHTH(HKAIN]E TOBOJFHO

15 Bunern, Ha mpumep, J.Kurtz, ,,The Shifting Landscape of International Investment
Law and its Commentary”, American Journal of International Law, 106/2012, 686.

16 F.Ortino, ,,Refining the Content and Role of Investment ‘Rules’ and ‘Standards’: A New
Approach to International Investment Treaty Making”, ICSID Review, 28/2013, 158.

17 3a nobap npernen Bugetu npuiore y K.P. Sauvant (ed.), Appeals Mechanism in
International Investment Disputes, Oxford, 2008.

18 Bugeru B.Legum, ,,Options to Establish an Appellate Mechanism for Investment Disputes”
y K.P. Sauvant (ed.), Appeals Mechanism in International Investment Disputes, Oxford, 2008.
' A K. Bjorklund, August Reinisch, ,,Introduction: the ILA Study Group on the role

of soft law instruments in international investment law” y A.K.Bjorklund, A.Reinisch
(eds.), International Investment Law and Soft Law, Cheltenham/Northampton, 2012, 1.



150 Strani pravni zivot

yjelHa4YeHe MpaKkce y HUJbY MpyKama apOuTprMa U JPYTUM Y4eCHHUIIIMA
Jakor mpemiena moctojeher crama jypucnpynenimje.’’ IlozuBm 3a
Konu(UKaLKMjy y CIMYHOM MaHUPY JI0J1a3¢ M O] M3BECHOT Opoja ayTtopa.”!
OgakBa komuduKanyja Ou mocezoBaia OM HECIIOPHO MOIJIA J]a 3HAYAjHO
yTHUYE Ha UCXOJIC CITydajeBa, Mojaya KOHBEPTECHIM]Y y MpakKkCu U Oyzae nie
¢akro HaunH pedopme caapkaja BUC, a 1a mpu Tome He YKIbYy4YH HY)KHO
camMe Jp>kaBe Koje Cy MOTIUCHUIIE UCTUX.

OBa mocrnenma OIMKA MpUBIAYM MoceOHy naxmy. CTBapame
HeOopMaTHUX, ajk ONeT BPJO YTHULAJHUX KoAu(puUKalMja HEe 3axTeBa
yuemthe npkaBe. Bpojuu mpumepu u3 nabe* u Ommke” MpONUIOCTH
CITy)K€ Kao WIIyCTpaIlija OBAKBOT CTaBa. YCIeX W MpuxBaheHOCT OBaKBHX
MHCTPYMCHATA BN WCTPAKMBATH BHIIC KPO3 MPHU3MY COLHOIONIKO-
MPaBHHX CTy[Wja HEro 9MCTor nosutuBusva. Ca (OpManTHOIPaBHOT
CTaHOBHIITA HHje JIAKO OOjaCHUTH Kako Cy, Ha MPUMEp, PUCTEJTMEHTH
npaBa CAJ] (eHr. Restatements) ka0 4UCTO aKaJEMCKH IPOJEKTH, MOCTAIN
BaHPEHO YTHIAJHH y CYyICKOj mpakcu. OHO MITO MpUMEPH TOBOpPE je J1a
HedopmanHe konudukanyje Mmory outu Bpiio MohHo opyhe y ciydajeBuma
KaJla Cy OKOJTHOCTH ITIOTO/THE, [TOTOTOBO Y MOIJIEy OJUTNKA IIPABHE 3ajSTHULIC
K0jOj cy HaMemeHe. TakaB je ciiydaj u ca 3ajeJHUIIOM apOuTapa, moceOHO
y 00NacTh WHBECTUIIMOHE apOUTpaXke, KOjy KapaKTEpHIle peaTHBHO
y3aK KpyT JbYJH KOjJU PEIIaBajy BEJIMKU OpOj CIIOpOBa U TEHEPATHO UMajy
3HaYajaH yTHIAj Ha Pa3BOj TEOPHjE Y OBOj OOJIACTH.

VYenen Qokycupama Ha CYNCTaHTHBHY pedopMy y3 MoryhHoct
UCKJbYUHBamba JPXKaBa U3 OBOT Ipolieca NOCEOHO je PelIeBaHTHO MakKap
NPEJMMHHAPHO UCTPAYKUTHU JISTHTUMHOCT OBaKBUX MHUIIMjaTHBA. TEIIKO
je ma obmact MUII 1 oBaKBY IPEAI031 MOTY OCTATH BaH IIUPUX TUCKYCH]a
0 JISTUTUMHOCTH Mel)yHapoHor npaBa. HanpoTus, jetnHCTBEHE OJIMKE
BUC u cucrema pemaBama CropoBa OBy 0O0JIacT 4YMHE O] MOCEOHOT
WHTEpECa Y TOM IOTIIe/Y.

3. IlllTta konnukoBaTu?

Tema nerutTuMHOCTH HHje Hemo3Hara y pagouma o MUIL. Cam mojam
(Mama MOXXIa He TIpeTepaHo JAePUHUCAH) PEJIATUBHO je 3HaYajaH y HHU3Y

20 A. Bjorklund, A. Reinisch, 2.

2 Ha npumep, J.Karton, ,,Reform of Investor-State Dispute Settlement: Lessons From
International Uniform Law”, Transnational Dispute Management 11/2014; P.C. Mavroidis,
,»All Clear on the Investment Front: A Plea for Restatement” y J.E. Alvarez et al. (eds), The
Evolving International Investment Regime. Expectations, Realities, Options, Oxford, 2011.

22 N.Jansen, The Making of Legal Authority: Non-legislative Codifications in Historical
and Comparative Perspective, Oxford, 2010, 14-50.

2 N. Jansen, 51-78; R.Michaels, ,,Restatements”, noctymHo Ha: http.://scholarship.law.
duke.edu/cgi/viewcontent.cgi?article=3013&context=faculty scholarship, 02.06.2015.
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YeCTO IUTUPAHUX PaJIoBa y 0BOj 00IaCTH, TOTOTOBO Y KOHTEKCTY pelllaBarba
crniopoBa. Mnak, cyImTiHHCKa aMOMBaJICHTHOCT OBOT T0jMa noBehaBa pu3uk
Jla Ce y JIUTepaTypy TOBOPH O PA3IMYUTUM CTBApUMa MOJ OKPHUIBEM OBOT
tepmuHa. CTOTa je Ba)YKHO Pa3jaCHUTH KOHIIENTYaJHHW OKBUp y Kome he
OWUTH HEUITO BUIIIE PEYH O OJHOCY KOAU(UKALIM]E U JIETUTUMHOCTH.

[Ipema yrtunajuoj nomenu Pymurepa Bondpyma, enemeHTH Koju
MOZICTHYY JIETUTUMHOCT MOTY C€ MOJCITHTH Ha W3BOPHE, MPOLIEAYpaIHE,
MCXOJIHE WJIM HeKy KOMOWHaIMjy HaBeAeHuX.> Y mel)yHaponHoM jaBHOM
NpaBy M3BOPHA JIETUTUMHOCT TPAJAMIMOHAIHO MOTHYE OJ CarIACHOCTH
WK TIOHAIIAmka JIpkaBa Koje oapeheHOM IMpaBWIly J1aje TpaBHY CHArY.
[TporeypaiiHo, TIETUTUMHOCT CE TPaIy ako ce OUTyKe (HIIp. Y MpoIecy
pelraBama CIopoBa) JJOHOCE Yy MpoIeAypama Koje ce€ MOTY cMarparH
oaroBapajyhM M TMOIITEHUM YClied YCTPOjCTBA HHCTHUTYIHM]E KOja
UX JOHOCH W Ha4YMHA JOHOIIeHa OmTyka.” KoHauyHO, JErHTUMHOCT
onpeheHor Tuma BiacTu/ynpaBibama MOKe OUTH n3rpaheH Kpo3 KoHAuHE
MCXO/Ie, OTHOCHO €(eKTe - YaK U JEMOKPATCKH YCIOCTaBJbEHA TeNa y3
MIOIITOBAE TIPOIIEYPa BPEMEHOM J10J1a3e Y KpU3Y JISTHTUMHUTETA aKo He
NOCTIDKY HUKAaKBE WJIM MUHMMasIHE pesynrare. Mnak, kako ce ucTude y
JUTEPATypH, UCXOJ CUTYPHO HHj€ jeIMHH MEPHH EJIEMEHT U JPKaBe HIIH
JpyTre 3aje[HUIe He MOTY ce 3a/l0BOJbUTH THME Ja je pe3yaTar godap
IPUTOM HOTITYHO MTHOPHUINYhY HAYMH HA KOjU Ce JI0 Kera CTUMI0.*

Jluckycuja xoja cinenu Oa3mpaHa je mpe cBera Ha TEH3Wjama u3Mmelhy
U3BOpHE U mpoueaypanne jgerutumHoctd MUIL. OBo je mpe cBera
Y3pOKOBaHO THME IITO j€ MCXOJHA JISTUTUMHOCT (Tj. IIpolleHa edekara
BUC Ha mpunuB cTpaHUX ynarama) BpJIO KOHTPOBEp3Ha 00JIaCT y K0joj
jeIHOCTaBHO HE ITOCTOje HeCTIOPHU eMITupHjcku onaim.”’ [IpouenypanHa
neruTuMHOCT y obnactu MMUII 3acHuBa ce mpe cBera Ha ayTOPUTETY
apOuTapa Kao ekcriepara.”® Y ToM KOHTEKCTY, POILIEC pelliaBamba CriopoBa
He o0yxBaTa caMoO TPOIEAYpPy y YKeM cMHucly (Boheme MocTymka,
POKOBH, TPAaHCIAPEHTHOCT IMOCTYIKa) Beh M elleMeHTe KOXepEeHTHOCTH
NPaBHOT PE30HOBAMkba M HUBOA YjeIHAYCHOCTH PUMEHE CTaHaapaa Koju
CY IPUCYTHH Y JYPUCIIPYACHLIUJU apOUTPaKHUX TpUOyHasa.

N3Bopna nerurumuoct MUII ocraje Be3aHa 3a cxBaTame 10 KOME je
BPILICH-E BIIACTH J€HOT EHTHTETA (apOUTpaXKHUX TPUOYHAIIA) HAJ IPYTUM
(Ip>kaBa) ompaBaaHO jep je Taj APYTH EHTUTET /1a0 CBOjY carjlacHOCT Ha
2 R. Wolfrum, 6.

2 R. Wolfrum, 6.

26 R. Wolfrum, 7.

¥ 3a nobap nperien Bunetn K.P.Sauvant, L.E.Sachs (eds.), The Effect of Treaties on
Foreign Direct Investment: Bilateral Investment Treaties, Double Taxation Treaties, and
Investment Flows, Oxford, 2009.

28 C.A.Thomas, ,,Of Facts and Phantoms: Economics, Epistemic Legitimacy and WTO
Dispute Settlement”, Journal of International Economic Law, 14/2011, 298-299.
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TO yHampes. Y cKiaxy ca TeopHujoM MelyHapoaHOr jaBHOT MpaBa, OCHOB
3a 00aBe3uBambE Ip’KaBe Ha OTPaHUYCH-E CBOT CyBepeHuTeTa (y Marepuju
mehynaponHux yrosopa) je carmacHocT. OHO Ha mITa KJacu4Ha Teopuja
HE MOXE JJaTH JIaK OATOBOP j€ Jia JIM CBE OHO IITO HACTAaHE Kao pe3ynrar
pazia HECyME-UBO JIETATHUX apOUTPAKHUX TpUOyHaIa MOKe OUTH IPOCTO
o0yxBaheHO TOM cariacHollhy M ¢ TOra HECHOPHO M Ca CTaHOBUILTA
JETUTUMHOCTU? AKO ce CUTyallMja ocMarpa ca CTAaHOBHILTA TyTOPOYHE
OJIP’KMBOCTH CUCTEMA, OATOBOP HE MOXe OMTH O6e3pe3epBHO MOTBPIAH.

4. Ynora konudukamnuje

Axo je 3amcra moryhe maeHtudukoBatd Heckian u3Mmely HaunHa
Ha koju je MUII HacTamo ¥ HMBOA CArIACHOCTH KOjU j€ HEOMXOAaH 3a
JETUTUMHO TIPEHOUICHE BJIAcTH, IMOCTaje jaCHO W Ja Koau(HUKaiuja
npaBwia MUII Huje momyxBar Koju je HEyTpajJaH ca CTAaHOBHILTA
nerutuMHOCTH. OBakBa KOqU(UKAIMja MOXE ITOCTAaTH BakaH (PakTop y
rocrojehuM TeH31jaMa ¥ CBOJ€BPCHO] KIIaIIKaUIIK n3Mel)y mporierypainHe
1 u3BopHE jgerutumMuoctu MUII.

VYkparko, 0azupame KoauduKkaiyje Ha MoKyIlajuma Jia ce ,,yuspcre”
obnactu MUIT unja mpaBuiia 1eimyjy 3pesio 3a TaKO HEIITO (IITO je IPUCTYI
KOjH je TeHepaJIHO YCBOjuiIa Acolijaiuja 3a Mel)yyHapoaHo npaBo)® je He
caMo MPAKTHYHO TEUIKO W3BOJJBUB MOIYXBAT YCIIEI XeTEepOTreHe MpaKce
Beh je U YNUTHO ca CTaHOBUINITA JIESTUTUMHOCTU ako ce MUII Buau kao
CaMOHHMKJIM PEXHM IIIOOATHOr yIpaBjbama. Huje cropHO 1a yKOJIHMKO
OM ce MpaKkTUYHH M3a30BH KOAM(UKALMjEe MPEBA3UILIH KOMIIPOMHCHUMA
WIN KpeaTUBHOIINY TO MOIVIO 3HauajHO JornpuHeTd Buhewy MUII xao
NPEABUIMBOT TPABHOT pekuma. PaznuumTa cxBarama Koja MOCTOje Y
Ca/Iallkb0j MPAKCH OM XUTIOTETHYKU MOTIa OMTH IOBE3aHA y jeHY HETHHY
Y TUME 3aMEHHTH OCJIabarhe Ha TPEIe/ICHTE - HEMITO IITO HUje HEPeaTHO
uMajyhu y BHJY CKIOHOCT apOuTapa Ka IMpuxBaramby HehOpMaTHUX
uHCTpyMeHara.”’ PenaTHBHO OTBOpEH MPHUCTYN Ka M3BOPUMA MPABHUX
NpaBUiIa je Yy CBAKOM CIIy4ajy NMPHCYTaH y Mel)yHapoAHOM pellaBamy
crniopoga. [Ipumepa paau, o0umMHO ucTpakuBame Jana Knabepca mokasyje
na MmelhyHapoqHH CylnOBH M TPUOYHAIHM YECTO MPUMEHY]y HOpME ca y3
Mamak HHTepeca Ka THITy HHCTPYMEHTa y KOMe ce Te HopMme Hanasze.’!

2 Buneru noce6uo A.Reinisch, ,,Is expropriation ripe for codification? The example of
the non-discrimination requirement for lawful expropriations” u A.R.Ziegler, ,,Is the MFN
principle in international investment law ripe for multilateralization and codification?” y
m3namy ILA HaBenenoM y gycunotu 18 supra.

30 N. Jansen, HaB. jerno, cTp.139-142.

31 J Klabbers, ,,The Undesirability of Soft Law”, Nordic Journal of International Law,

67/1998, 388-389. Buneru taxohe T. Schultz, Transnational Legality: Stateless Law and
International Arbitration, Oxford, 2014., 10.
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Hlupu mornen Ha TpEeHYTHY CUTAlM]y OM MIAK 3aXTE€BAO 3HAYajHO
onpe3nuju npuctyn. Komudukanmja xoja Oum cagpxana periewma Beh
NPUCYTHA y CaMOM PEXUMY O ca MpaBoM Moryia OuTu BuleHa Kao joun
jenHa MaHdecTaluja CaMOHUKIIOT TIPAaBHOT MOPETKa*? KOjU Ce pa3BUO O]
JETICHTPATN30BaHNX apOUTpaXHUX TPUOYHAIa y pPEXHM YIpaBibamba
KOju HaMehe COIICTBEHO CXBaTame BIIaJJaBUHE 3aKOHA y MOIVIey CTPaHUX
WHBECTUTOpPA™ W NpPETH OrPOMHHUM HOBYAHHUM HM3HOCHMA YKOJIHKO CE
JpXkaBe He MOBUHY]y. Morao Ou Takohe OutHu Bul)eH U Kao CBOjEBPCHU
YCTaBHU aKT HOBOT PEKMMa, JOCTUTHyhe HaKoH Kora MpaBHU MOpENaK
MMUII nma myHO npaBo Ja ce Tako U 30Be€.

Jla 1 HeurTo Moyke 6UTH NprxBaheHo Kao MpaBHU NMOpeIaK HUje caMo
CTBap CEMAHTUKE - Y OBOM CIy4ajy TO oApeheHuM MHCTUTyLHUjaMa WIN
MojeMHIIMMA J1aje MpaBo Ja CTBapajy MpaBuia Koja ce ,,pauyHajy’’ Kao
npaBo 1 00Be3yjy apkase.** [Ipema Pajcmany, mmpeme KoHIenTa mpasa
Kako Ou 00yxBaTHO U HEPOpPMaAIIHE HHCTPYMEHTE CTBApa PEAUCTPUOYLIH]Y
nonutruke Mohm y oxapehenum cdepama meljyHapomHor mpasa.®’ 3a
Heke o kputnuapa MUII, nocebHa onmacHOCT je Mamak OanaHca cHara
IpU TakBO] pehopMHU - ApKaBe U3BO3HULIEC KaluTajla, MyJITHHALIMOHAIHE
KOpIiopalyje ¥ MpaBHe KaHIeJIapHje MOTY YTUIATH Ha pellea MOBOJbHA
3a UHBECTUTOPE JIOK UM C€ Y TOM IOIVIEy MOT'Y CYIIPOTCTaBUTH CaMO Mambe
yTunajHe 3emsbe y pa3sojy, HBO u ogpehenn 6poj nmpaBHHX ayTopa y OBOj
obnactu.*® Yak nako ce cMarpa jJia CUTyaluja Hije Tako Hen30alaHCUpaHa,
WTIAK j€ JaCHO JIa JaBar-¢ Makap u jie (akTo MmpaBHE cCHare OMiI0 K0joj TpyIu
MpaBUJIa HUj€ YUH KOju OU Tpebasio mpeay3uMaT OIaKo.

¥ ucto Bpeme, cBa 0Ba JielliaBama y noriieay pegopme u konudukanmje
Ou Teopercku Moria mpohu y3 JpkaBe (M HUXOBO CTAaHOBHHILITBO)
y ylI03u mocMarpava.Y TOM CMHCIY, MPEAsIo3u 3a Komupukammjy cy
npoOIeMaTHYHH]H 0T OHUX KOjH ce 0a3upajy Ha CTBapamy arealuoHor
TeJa - CTBapam-e HOBOT areJIaliMOHOT Teia O y CBAKOM CITy4ajy 3aXTeBajIO
ydernrhe aprkaBa, Koje Cy JaHac JIaJeko CBeCHUje 3Havyaja u puzuka MUII
HEro y paHuM gaHuma Hactanka bUC.

Iopyka kojy O Tpebano umMaru y BHIY j€ Aa MPUCTYN Koaudukanuju
MMIT ka0 10rMaTcKkoM, YACTO TEXHUYKOM 3a1aTKY Y3 IIPUKYIUBAE ,,3PEINX>>
NpaBWia W TIOCTH3AakEe KOMIPOMHCA Yy TIOIEAY JAPYTHX TpecTaBiba
HEJISTUTUMHO y3aK IPUCTYT YUTaBoj polnemaruiiu. TakaB Ha4MH npeBuha

32 Kako je To uyBeHO omnmcaHo y norneay apoutpaxke y Gunther Teubner, Global Law
without a State, Aldershot, 1997.

3 3a kputuky osor acnekta sujetu P. B. Stephan, ,.International investment law and
municipal law: substitutes or complements?”, Capital Markets Law Journal, 9/2014.

3 T. Schultz, 12-13.

3 W.M.Reisman, ,,A Hard Look at Soft Law: Remarks”, American Society of International
Law Proceedings, 82/1988, 376.

3¢ M. Sornarajah, 33.
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nyOspe mpolieMe U KOHTpoBep3e Koje Jiexke ucrof nospumHe. Kako ce y
JUTEpaTypH UCcTHYe y norieny pepopme MUIL, ,,Mynap 3unap He normymana

pyIie y 3ujy a Jia pBO HE MPOBEPH COMMIHOCT Temesba’”.>’

5. ¥YMecTo 3aK/by4Ka - MOIJIE] YHATIPE/

Jlebare koje manac okpyxyjy MUII cy jeana ox manudecTtarmja
Hen30eXKHUX TEH3Wja Koje HacTajy Kajga OWiIo Koja MHCTUTYLHMOHAJIHA
TBOPEBUHA 3allOYHE HE3aBHCHU Pa3BOj, ca COICTBEHHM HHTEpPECHMa U
y3 ylajbaBame O] CBOjuX TBOopara. OBakBe TEH3HjE Cy I0jadyaHe y OBOj
MaTepHju yCJIeA CIeMU(PUIHOT W HEKOOPAWHUCAHOT 3aKJbydHBamba
BUC u nenpensuhene eponynuje npema Jie (Gakro MyITHIATEPATHOM
peKuUMy yrpaBibakbha MOHAlIambeM Jpxkasa. [IpornenypanHu acnekTu cy
yciiesl Tora Moj MoceOHOM JIYTIOM, a MOCTHU3alkhe JeIMHCTBEHE OLEHE O
(YHKIMOHKCAY pelliaBama CIIOPOBa O] CTPAHE CBUX 3aMHTEPECOBAHHUX
CTpaHa HE YWHU C€ MPETEPAHO U3ITICTHUM.

buno xakBa ¢popma UHTEpBEHIIH]€ Y LINJbY yCMepaBamba apOUTPaKHUX
TpuOyHaJlay HAUMHY pelllaBamba CIIOPOBA CTOIa 3aXTEBAIOCEOHY MAXKIbY ca
CTaHOBHUILTA JETUTUMHOCTHU. [locTaBiba ce muTame 1a Jiu je HeopmasiHa
KoauduKalja HykHo mpobiaematnyHa? J{a 11 mMoTeHLMjanHe MPEeTHOCTH
KOj€ JIOHOCH Y TOTJIely IpOLeaypaHe U CYIICTAHTUBHE KOXEPEHTHOCTH
HYKHO 3Ha4ye M HACTaBaK yJaJbaBara OJ BOJbA JpKaBa Koje Cy, MOXKIa
HeHaaaHo, cTBopwiie yutaBu cucteM MUII kao HOBU mpaBHU mTopenak?
YwunwM ce 1a To HUje ciy4daj. Moryhe je y Bpiio KpaTKUM IjpTaMa U3JI0KUTH
npaBlLe Jajbel HUCTpaXKUBamka y 00JacTH NPUHIMIA Ha Kojuma Ou
koauuKaiuja Tpedano J1a ce 3aCHUBA y LUJbY MOAN3ambha JISTUTUMHOCTH
cucrema MUII kako ca cTaHOBHILTA POLEypaIHE TAKO U U3BOPHE (1Ipe
cBera JIEMOKpPAaTCKe) JIESTUTUMHOCTH.

Kipyu y yHanpehemwy 00a acrekTa JIeKH y CyIITUHCKOM Pa3yMeBamby
(GykHIMje KOjJy cUCcTeM peliaBama criopoBa y MUII Bpiu, kao 1 HaunHa
Ha KOJU TO yTHU€ Ha METOJI0JIOT U]y, IPUHIUIIE U CaApKUHY HedopMaliHe
xopupukanuje. Mana xubpuaHa NpUpoia MHBECTUILMOHE apOUTpake
YHEKOJIMKO OTEKaBa jaCHO pa3rpaHruaBambe yJIore Kojy TpuOyHalv Urpajy,
NaKJBHBOM aHAJIM30M OBJIamhema u eekara JOHeTHX OTyka Moryhe je
jacHuje carenaru Ty GyHkinjy. Kako ce cBe BuIlle UCTHYE y TUTEPATYPH,
WHBECTUIIMOHH apOUTpakHU TpUOYHAIM CIIPOBOJIE CrienupudaH OOIHK
,»,CYICKE» KOHTpOJIE BpILIEH-a BIACTH Ofl CTpaHe ApKaBe, U TO CBUX I'paHa
BrnacTu.” 3acHuBajyhu ce Ha Tome, moryhe je pehu ma mocroje oGmmIm

37 A Mills, ,,Antinomies of Public and Private at the Foundations of International Investment
Law and Arbitration”, Journal of International Economic Law, 14/2011, 503.

3% Bumern, Ha npumep, F.Ortino, ,,The Investment Treaty System as Judicial Review”,
American Review of International Arbitration, 24/2013.
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OBaKBe KOHTPOJIE KOjU Cy MHOIO OJMXKM OHOME ILTO Cy JAp’KaBe MOIe Ja
oueKyjy kaza cy nornucusaie BUC. Akre npxase 61 Tpeasio olemhHUBaTH y
CKJIQJly ca COIICTBEHHM HAI[OHAIHUM TPaBOM, y CMUCITy KOHTPOJIE HaYMHA
Ha KOjU MHCTHUTYIMjE Jp>KaBe CIIPOBOJE COIICTBEHO IMPABO (YKOJIHKO cam
HAIMOHAJTHU TIPaBHH aKT HUje OUMITICIHO Y CYIIPOTHOCTH ca Mel)yHapomHIM
MIPaBOM M CTaHJAPANMA, IITO je PEeTKO ciaydaj). OHO mTo He Ou Tpebao na
Oyzie cityuaj je 4ecTo peTpOaKTUBHO yBol)ewe, 01l CTpaHe TprOyHasa, HOBUX
(1 mpeTepaHO MOCIOBHO OPWJEHTHCAHMX) TPAHCHALMOHAJIHUX HPHHIMIIA
yIIpaBJbamba U OYEKUBAILE /1A UX CE JIPXKaBe OECIIOrOBOPHO MPUAPIKABA]Y.

OBakBO pazyMeBame YIOre WHBECTHIMOHMX TpHUOyHalla, YHHU
ce, MOCTaje CBE 3aCTyIUbEHHU]E y MPaKcH® W y CYHITHHHU je y MO3aJINHU
I103KBA 3a IPUMEHY YIIOPEIHOT JaBHOT IpaBa Kao HaYMHA 3a yHanpehemwe
KBAJIUTETa W JICTHTUMHOCTH apOuTpaxHux omiyka.”’ Kommdukarmja
Koja He Ou OmIla orpaHUYeHa Ha CUHTETHU3allljy OHOra IITo Beh MmocToju
MOKe OMTH Bpe/lHA MPHUIIMKA Ja CE OBAKBO CXBaTamke YyJIore TpuOyHasa
npoxyOu M yCITIOCTaBH HOBA Be3a MpeMa JpKaBaMa M lbUXOBHM IIPAaBHUM
noperima. Cyznkca KOHTpoja ApPXKAaBHUX HMHCTUTYIHMja j€ MPaKTHYHO
CBEIIPUCYTHA y HAIIMOHAIHHMM IIPABHUM CHCTEMHUMa IIUPOM cBera.’!
CropoBoheme ynoperHONpaBHOI MCTpakuBamba Kako Ou ce yTBPIWIN
3ajeIHMYKU TMPUHLMON OBUX IpaBa M Kopuiiheme OBUX NPUHIIMIIA
Kao BoaMya y TyMauemy onpenaba BHUC Om He camMo enMMHHHCAIO
noTpely 3a UCTPAKMBAKEM Yy CBAKOM IOjSIMHAYHOM CITy4ajy* U TOMOIIIO
KOH3UCTEHTHOCTH Tpakce, Beh Ou JONpUHEN0 U W3BOPHO] JIETUTUMHOCTH.
Haumonanuu npaBHU cucteMu OM y TOM CMHUCITY OWIM CBOJEBPCHHU
NpeICTaBHULIM IpKaBa y pazmarpamy pedopmu MUIT. Axo ce n opurnHamHa
cartacHocT ApkaBa Ha BMC moxke cmarpatd mpoOiaeMaTHYHOM YCIeN
KacHHjer HempeaBuanBor pa3soja MUII, Bpahame npuHIMNa 3ajeHUUKUX
Ip)kaBaMa MOXKe OWTH BakaH (PakTop y IOHOBHO] JISTUTUMHU3AIWJH U
MPUXBATJEUBOCTH PEXKHIMA 32 JIP)KaBE YISCHHIIE.

3 MHTepecaHTHO je 3allasuTH Ja je OBaj MPHUCTYIT MPUMEHEH Y jeJIHOM OI HajpaHUjuX
MO3HATUX city4ajeBa, Saar Papier v Poland - Buaetu J.Hepburn, ,,Saar Papier v Poland.
Comparative Public Law and the Second-Ever Investment Treaty Award”, moctynHo Ha:
http://www.ejiltalk.org/saar-papier-v-poland-comparative-public-law-and-the-second-
ever-investment-treaty-award/.

40 Ha mpumep, S.W. Schill, ,,Enhancing International Investment Law’s Legitimacy:
Conceptual and Methodological Foundations of a New Public Law Approach”, Virginia
Journal of International Law, 52/2011-2012.

4 TIto, HapaBHO, HE 3HAYM J1a U (DYHKIIMOHUIIIEC HA KEJbEHH HAUYMH Y CBUM THUM IPaBHUM
cUCTeMUMa.

42 TIpoGnem koju je unentuukoBas, Ha npumep, 1 y UNCTAD, 23.
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Summary

International investment law is in a state of intensive development,
which is characterised by incresingly vocal call for deeper analysis
and reform. Apart from proposals aimed at technical and procedural
improvements of dispute settlement between investors and states, the
questions of the basis of legitimacy of the overall system are increasingly
coming to the forefront. History of development of this area demonstrates
the tendency for an initially decentralized and rarely utilized system of
dispute settlement to become a new regime of global governance, which
is a development that requires careful analysis and reflection.

This article particularly focuses on certain problems and dangers
legitimacy-wise that can materialize as a result of efforts to codify rules
which sprung from arbitral practice. Briefly, a possible way of developing
a codification is presented, a way that could have significant role in
enhancing the legitimacy of the system, as opposed to furthering existing
tensions.
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