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Summary

On June 11, 2025, Disney and Universal Studios filed a lawsuit
against artificial intelligence (hereinafter: AI) company Midjour-
ney for copyright infringement. This is the first lawsuit filed by
major Hollywood companies against an AI company, and there-
fore it has the potential to establish a significant precedent for
generative Al. Having this in mind, the author will attempt to
examine the legal issues presented by generative AI and its impli-
cations for copyright protection. This paper is a comparative study
of U.S. and European law with respect to the challenges posed
by generative Al, and it proposes solutions to these issues, taking
into account the differences in these legal traditions. Through the
use of legal-dogmatic and comparative methods, as well as case
study, analytic, and synthetic methods, the author aims to identify
a universal solution to the global problem represented by Al - a
problem that has been brought to the forefront by this and many
other lawsuits.
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ZASTITA AUTORSKIH PRAVA
U ERI GENERATIVNE VESTACKE INTELIGENCIJE:
PREDMET DISNEY I UNIVERSAL PROTIV MIDJOURNEY

Sazetak

Dana 11. juna 2025. godine, Disney i Universal studio podneli su
tuzbu protiv kompanije za vestacku inteligenciju (VI) Midjour-
ney zbog krsenja autorskih prava. Ovo je prva tuzba jedne velike
holivudske kompanije protiv kompanije za vestacku inteligenciju
i mogla bi da postane vazan presedan za regulisanje generativne
VI. Imajuci to u vidu, autor ¢e pokusati da ispita pravni problem
generativne VIinjegove posledice po zastitu autorskih prava. Rad
predstavlja uporednu studiju prava SAD i Evropske unije u vezi sa
problemom generativne VIinudi moguca resenja ovog problema,
imajudi u vidu razlike u pomenutim pravnim tradicijama. Prime-
nom pravnog dogmatskog metoda, uporednopravnog metoda,
studije slucaja, analitickog i sintetickog metoda, autor ¢e pokusati
da nade univerzalno resenje za globalni problem generativne VI,
koji je sada aktuelizovan ovim i mnogim drugim slu¢ajevima.

Kljuc¢ne reci: generativna VI, autorsko pravo, regulisanje VI, tuzba
protiv Midjourney, povreda autorskih prava.

1. Introduction

On June 11, 2025, Disney and Universal filed a lawsuit against Al startup
Midjourney in a federal district court in Los Angeles for copyright infringement.
Although there have already been copyright infringement cases brought against
AT companies, this marks the first instance in which two major Hollywood com-
panies have entered such a legal dispute. Therefore, this case is likely to attract sig-
nificant public attention. A decision in this case could potentially alter prevailing
understanding of copyright law and, consequently, bring about lasting changes in
the entertainment industry. In this paper, we will examine the known facts of the
Disney and Universal v. Midjourney case as reported in the press, and conduct a
review of earlier copyright infringement cases involving AI. We will then undertake
a comparative analysis of U.S. copyright law and the copyright laws of European
countries with respect to generative Al copyright infringement. Finally, we will
draw conclusions from the conducted analysis and propose possible solutions to
the problem of generative AI copyright infringement.

2



N. R. Milosavljevi¢ - PROTECTING COPYRIGHT IN THE GENERATIVE Al..

2. Facts of the Disney and Universal v. Midjourney Case
and Preceding Case Law

According to press reports, Midjourney enabled subscribers to generate images
using its Al system. The Al system produced content in accordance with prompts
provided by subscribers, utilizing images and videos from the internet (Knibbs, 2025).
In this way, Midjourney reportedly generated USD 300 million in revenue in 2024
(Chmielewski, 2025). Many of the prompts included well-known characters such as
Darth Vader and Yoda from Star Wars, Iron Man, Shrek, Spiderman, and others. These
characters originate from films or animated works for which Disney and Universal hold
copyright. Consequently, the studios assert that Midjourney, as a provider of generative
Al services, infringed their copyrights and are seeking damages of USD 150,000 for
each copyrighted work, in addition to an injunction requiring Midjourney to cease fur-
ther copyright infringement (Duffy, 2025). The plaintiffs’ legal team stated in the press
that, while AI plays an important role in technological development and has benefited
the entertainment industry, piracy remains illegal regardless of whether it is committed
by humans or by AI (Montgomery, 2025). They further characterized Midjourney as “a
bottomless pit of plagiarism” (Dufty, 2025). The plaintiffs also asserted that, although
they do not object to Midjourney’s use of their copyrighted works, the company must
compensate them for such use (Chow, 2025). At the time of writing, Midjourney has
not yet responded to the lawsuit; however, its management stated at a conference that
they were not concerned about the company’s future (Chen & O’Brien, 2025).

Previous cases were similar to the present one, such as the dispute between
The New York Times and ChatGPT (Montgomery, 2025; Mesevi¢, 2024). Another
notable example is Authors Guild v. Open Al a copyright infringement case in which
ChatGPT was alleged to have been trained on copyrighted texts and books (Cul-
liton, 2024, p. 263). The Doe v. GitHub case involves anonymous programmers who
claim that GitHub uses their code without their permission to develop its Al model
(Napitupulu et al., 2023). Across the United States, numerous lawsuits have been
tiled against generative AI companies by authors, composers, and other artists and
copyright owners seeking to protect their works from Al exploitation. Some of these
cases have resulted in decisions favoring the copyright owners, while others have
favored the generative AI companies (Knibbs, 2025). One of the most prominent
cases involving generative Al is Getty Images v. Stability Al initiated in February
2023. Getty, a company that maintains a substantial collection of images, argues that
Stability Al infringed its copyrights by training the Stable Diffusion AI model' on
its images. Getty sued in both the UK and the United States (Garon, 2023, p. 186).”

' Midjourney also used a model based on Stable Diffusion (Sobel, 2024, p. 55).

? Interestingly, although China has often been perceived as a rogue that violates intellectual
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3. Comparative Analysis of U.S. and European Law Regarding Generative Al
3.1. U.S. Law

First, it is necessary to examine how generative Al operates. Generative Al
represents a subfield of deep learning focused on generating outputs in response to
user prompts or inputs in the form of commands (Napitupulu et al., 2023, p. 275).
There are three types of generative Al: 1) Generative Adversarial Networks (GAN),
which specialize in generating visual or multimedia outputs using both language
and image inputs; 2) transformer-based models, such as Generative Pre-trained
Transformers (GPT), which are designed for generating textual content; and 3)
variational autoencoders, which use encoders to extract the underlying structure
of the data in order to learn how it is constructed, and subsequently use it to gen-
erate images, text, or videos (Apoorva, 2023, p. 72). Midjourney and Stable Diffu-
sion operate on the principle of autoencoding (Sag, 2023, p. 317), also referred to
as a diffusion model (Sobel, 2024, p. 55). Initially, images, and other copyrighted
materials are crawled from the internet by the company Common Crawl. These
materials are then encoded in the word-image pairs and represented numerically, a
process known as tokenization (Widla, 2025, p. 5). In other words, inputs and out-
puts are not processed merely as strings of words or pixels but as vectors or abstract
representations (Sobel, 2024, p. 61). The crawled material is subsequently filtered
to remove inappropriate content, such as pornography, as well as double entries,
resulting in a foundation model that is used for Al training. A foundational model
is amachine learning model trained on large-scale, broad datasets - typically using
self-supervised learning — and is not trained to accomplish a specific task, but rather
to capture generalizable and useful information from the data (Henderson et al.,
2023, p. 4). One of the most widely recognized foundation models is LAION-5B,
which has been used to train Stable Diffusion, DALLE-E, and ChatGPT (Murray,
2023, p. 285). The Al models are subsequently further trained to perform specific
tasks, such as image generation. The Al program learns to create new content by
analyzing existing content and predicting, based on that analysis, which element —
whether a word or a pixel - should come next. Ultimately, it decodes the encoded
content (i.e., image-word pairs) through a process of diffusion and denoising, using
the results to generate new content based on its training (Murray, 2023, p. 295). This
process is somewhat problematic for jurists. It would be inaccurate to assert that AI
simply copies the copyrighted content and reassembles it in the generated output.
Rather, Al utilizes copyrighted content to learn how to create new content (Murray,

property rights, the court in Guangzhou ruled that an AI company infringed copyright by using
copyrighted works without authorization (Lu, 2024, p. 176).
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2023, p. 286). The encoding and subsequent decoding of copyrighted material typ-
ically breaks the connection between the original expression in the copyrighted
material and pseudo-expression manifested in the generated content (Sag, 2023, p.
318). It is not uncommon for Al to “memorize” content on which it has been trained
and subsequently reproduce it in its entirety (Sag, 2023, pp. 313-321). This phenom-
enon, referred to as “memorization,” is considered a common bug in AI programs
and is reported to occur less frequently when the model is trained on larger datasets
(Henderson et al., 2023, p. 17). Nevertheless, memorization can be triggered by a
user request for the generation of copyrighted material (Cyphert, 2024, p. 53), and
studies suggest that such occurrences are not rare (Sag, 2023, p. 327). Typically, Al
reproduces only portions of the original work; however, in some instances, it may
memorize even the entire work (Sag, 2023, p. 336). As evidenced by Disney’s claim,
Al can memorize copyrighted characters such as Shrek and others, which formed
the basis of the lawsuit. When Al memorizes copyrighted characters, the argument
for copyright infringement is particularly strong. This principle was also affirmed
in the judgment of the Munich Regional Court (Landsgericht Miinchen) in GEMA
vs. Open AI (2025, paras. 200-205), where it was determined that memorization
occurs frequently and should be regarded as reproduction, constituting copyright
infringement. Still, not all characters fulfill the criteria for copyright protection,
as copyright generally protects the work as a whole.” Moreover, any reproduction
must be substantially similar to the copyrighted work to qualify as infringement.
Apart from the aforementioned cases involving memorization of copyrighted
characters, instances of substantial similarity between Al-generated content and
copyrighted works are expected to be rare. In Andresen v. Stability AI, on October
30, 2023, several claims against the defendant were dismissed, including the alle-
gation that Al-generated works constitute derivative works.* However, the court
allowed the claim that copyright was infringed by training the AI on copyrighted
works to proceed (Gendron, 2024, p. 180). A similar outcome occurred in New York

> According to the precedent established in the Batmobile case, a character from a work of

authorship (e.g., a book, film or other creative works) is eligible for copyright protection if it
meets the following requirements: (1) the character possesses both “physical as well as concep-
tual qualities™; (2) the character is “sufficiently delineated to be recognizable as the same charac-
ter whenever it appears” and “display[s] consistent, identifiable character traits and attributes”;
and, (3) the character is “especially distinctive” and “contain[s] some unique elements of expres-
sion.” (Sobel, 2024, pp. 89-90).

*  With the exception of Chinese law (Lu, 2024, p. 177), content created by Al is not eligible for
copyright protection (Apoorva, 2023, p. 79). Therefore, classifying such content as a derivative
work is also out of question. Derivative works must incorporate elements of the original work;
however, this occurs only sporadically, as copyrighted material is used primarily for training
purposes (LaPorta, 2024, p. 80; Gendron, 2024, p. 179).
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Times v. Open AI (Cyphert, 2024, p. 62). This issue is interesting because, under Sec-
tion 106 of Title 17 of the U.S. Code (U.S. Code),” the use of the copyrighted material
for Al training, or for text and data mining (hereinafter: TDM), is not provided as
an exclusive right of the copyright owner (Sobel, 2024, p. 60). Nevertheless, it would
not be unreasonable to argue that authors should hold an exclusive right in this
context. Al developers have argued that without copyrighted works, the develop-
ment of generative Al would not be possible (Cyphert, 2024, p. 52). This essentially
implies that AI companies utilize copyrighted material without authorization to
develop products that may compete in the market with the copyrighted materials
that was used for their training. Still, for such use to constitute infringement, text
and data mining (TDM) would need to be recognized as an exclusive right. Some
argue that TDM is a form of reproduction, as the method or technique used for
reproduction is immaterial. Others contend that TDM is analogous to copying the
source code of a computer program; even if the audio and visual elements of the
program are not directly reproduced, copying the source code ultimately results
in the reproduction of the visual elements. (Murray, 2023, p. 280; Sobel, 2024, pp.
65-68). However, the High Court of England and Wales rejected this argument in its
judgement in Getty Images vs. Stability AI (2025, para. 600), holding that AT model
does not constitute an infringing copy. Some scholars also maintain that most AI
models do not perform actual copying (Sag, 2024, p. 1894). It is an established fact
that images are encoded and, in the encoded form, transferred into a database. This
process is more similar to reading than to classic copying because the word-image
pair (token) created during crawling is not the image itself but the code used to
train the AL It could be argued that this represents copying the image in an abstract
form; however, it cannot be used in that form for human consumption, nor is it fully
replicated after decoding. Hence, it is not quite a forward line of reasoning that that
text and data mining (TDM) constitutes reproduction. (LaPorta, 2024, pp. 83-84).

Most Al companies, when named as defendants, have relied on the fair use
defense against claims brought by copyright owners (Dutta, 2025, p. 7769). Fair use

is a doctrine specific to common law jurisdictions, allowing the use of copyrighted
®  Section 106 of Title 17 of the U.S. Code provides the following exclusive rights: 1) to repro-
duce the copyrighted work in copies or phonorecords; 2) to prepare derivative works based upon
the copyrighted work; 3) to distribute copies or phonorecords of the copyrighted work to the
public by sale or other transfer of ownership, or by rental, lease, or lending; 4) in the case of lit-
erary, musical, dramatic, and choreographic works, pantomimes, motion pictures, and other
audiovisual works, to perform the copyrighted work publicly; 5) in the case of literary, musical,
dramatic, and choreographic works, pantomimes, and pictorial, graphic, or sculptural works,
including individual images of a motion picture or other audiovisual work, to display the copy-
righted work publicly; and 6) in the case of sound recordings, to perform the copyrighted work
publicly by means of a digital audio transmission.
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material without authorization or payment under certain justified circumstances
(Kuker, 2024, p. 5). In the United States, this doctrine is codified in Section 107 of
Title 17 of the U.S. Code (U.S. Code). It provides that, in exceptional cases, a court
may permit unauthorized use of copyrighted content, provided that it took into
account the following four criteria: (1) the purpose and character of the use, includ-
ing whether such use is commercial or for nonprofit educational purposes; (2) the
nature of the copyrighted work; (3) the amount and substantiality of the portion
used in relation to the copyrighted work as a whole; and (4) the effect of the use
upon the potential market for or value of the copyrighted work. The interpretation
of these criteria is often interrelated, and judges and scholars do not always agree
on their precise meaning (Lin, 2024, p. 477). Each factor plays a significant role,
although the interaction among them is not always clear. Consequently, the fair use
doctrine is surrounded by a degree of legal uncertainty, as arguments can be made
both in favor and against fair use in any given case (Henderson et al., 2023, pp. 4-5).

The purpose and character of the use is generally understood as a criterion
related to how the copyrighted work will be utilized. The main question is whether
the new work serves as a substitute for the copyrighted work, i.e., whether it has the
same purpose and objectives (Culliton, 2024, p. 269). Typically, if the work is used
for purposes of greater public importance, such as education or the advancement
of science or culture, it is more likely to qualify as fair use. Studies show that in 77%
of cases where courts upheld fair use, the use was non-commercial (Henderson
et al., 2023, p. 7). On the other hand, commercial use provides fewer grounds for
fair use, as copyright law also protects commercial interests (Kuker, 2024, p. 9).
There are cases when the use of copyrighted works for Al training will be allowed,
such as Al development in scientific research; however, it is essential to determine
whether any commercial use is involved. A lack of direct sales will not suffice as
an argument that there is no commercial use, as Al companies often charge sub-
scription or usage fees for their programs (Garon, 2023, p. 190). Nonetheless, most
AT companies have invoked a transformative use defense, a recognized form of
fair use (Gendron, 2024, p. 168). They argue that Al programs utilize copyrighted
materials to generate new content, which is generally permissible as it contributes to
cultural development. For transformative use to be recognized, the new work must
add something to the existing corpus, convey a different message, or produce a new
meaning or expression, as established in Campbell v. Acuff-Rose Music. The degree
of transformation depends on the context of each case (Henderson et al., 2023, p.
6). A transformative work must supersede the objects of original creation in the
initial work. Transformative use is closely linked to public use, as it promotes free
speech and facilitates the creation of new, original expression (Murray, 2023, p. 272;
Lin, 2024, p. 476). However, its applicability to AI-generated content is somewhat
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debatable, since the transformation and development are not performed by humans
and are not directly connected to the human need for self-expression (Lin, 2024, p.
491). Conversely, because copyrighted works are used solely as learning patterns,
this process could arguably constitute transformative use (Culliton, 2024, p. 270).
Some authors argue that Al use qualifies as transformative because text and data
are transformed into numerical code (Murray, 2023, p. 280). It can also be argued
that AT may be used for purposes other than copyright infringement, and therefore,
such use could be considered fair (Murray, 2023, p. 311).

The nature of the copyrighted work is a criterion concerned with the qualities
of the work itself. The more original the copyrighted work is, the less likely its use
will be deemed fair (Kuker, 2024, p. 10). Courts are tasked with examining whether
a copyrighted work primarily consists of original material or of elements that are
not copyrightable or attributable to the author (Henderson et al., 2023, p. 7). The
scope of copyright protection is defined by the author’s original expression. On the
other hand, facts, ideas, methods, techniques, and theories are not protected by cop-
yright. For this reason, non-expressive uses of copyrighted material are generally
more likely to qualify as fair use (Sag, 2024, pp. 1900-1902).°

The amount of the portion used is another important criterion. The main
question is whether the amount of the portion used is reasonable under the circum-
stances (Kuker, 2024, p. 10). Use of a smaller portion generally supports a finding of
fair use, whereas extensive use tends to weigh against it. The sustainability of the use
is also important; the portion used must not effectively replace the entire content
of the copyrighted work (Sag, 2024, pp. 1902-1906). It is not only the quantity but
also the qualitative value of the portion that is important; copying “the heart of the
work,” which embodies the most elements, weighs against fair use (Culliton, 2024,
p. 273). If only the functional, rather than expressive, elements of a work are copied,
even a substantial portion may be used (Henderson et al., 2023, p. 16). Conversely,
copying the original and key elements of a copyrighted work supports a determi-
nation against fair use. Having in mind that AI systems typically utilize smaller
portions of copyrighted works and generally avoid the key elements, this criterion
would likely favor a finding of fair use. However, when Al memorizes copyrighted
characters, this factor weighs against the application of the fair use doctrine. Fan

®  One of the most interesting of elements that is generally not copyrightable is style. Style refers

to the distinctive manner of expression of a particular artist, and, like a method, it cannot be
copyrighted. However, it is important to note that when style represents a part of the author’s
expression, it may qualify for copyright protection. Distinguishing between personal expression
and elements that do not constitute copyrightable expression has traditionally been challenging.
Until now, an author’s personal style could never be fully reproduced, so this was not a concern.
However, generative Al can reproduce an author’s personal style almost entirely, raising new
questions regarding the copyrightability of personal style (Sobel, 2024, p. 72 et seq.).
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fiction is generally not accepted as fair use; therefore, creating stories or videos
based on copyrighted characters using AI would likely constitute infringement
(Henderson et al., 2023, p. 12).

The effect of the use on the potential market is likely to be the most interest-
ing factor for courts to assess in generative Al-related cases. Scholars believe that
this factor will experience a renewed prominence in the context of generative Al
litigation (Lin, 2024, p. 492). Courts must take public policy considerations into
account, including the potential negative effects that the overflow of Al-gener-
ated works may have on human creativity and innovation (Culliton, 2024, p. 282).
Al-generated works can easily flood the market with inexpensive works of quality
comparable to that of copyrighted works. One of the main reasons copyright own-
ers initiate litigation is the concern that Al-generated works may easily substitute
their original creations, thereby depriving them of income. Because Al-generated
works can be created fast and at low cost, they pose serious competition to cop-
yrighted works that require significant time and effort to be created (Culliton,
2024, p. 274). Therefore, this factor is likely to weigh against a finding of fair use.
However, economic damage to copyright owners cannot be presumed and must be
demonstrated, particularly given that the quality of Al-generated works is often not
equivalent to that of copyrighted works (Kuker, 2024, pp. 23, 29). In connection with
the first fair use factor, and in light of Andy Warhol Foundation for the Visual Arts,
Inc. v. Goldsmith, courts must also consider the new market function of generative
AT and how it affects copyright owners (Lin, 2024, p. 489). This judgment implies
that courts, when determining whether fair use should be permitted, are required
to perform a cost-benefit analysis.”

3.2. The EU Law

Most scholars agree that the European Union has already regulated the rela-
tionship between copyright law and generative Al through the text and data min-
ing (TDM) exceptions provided in Articles 3 and 4 of Directive (EU) 2019/790 on
copyright and related rights in the Digital Single Market (hereinafter: the CDSM
Directive) (Dornis, 2025, p. 66). This interpretation was also adopted by the Ham-
burg Regional Court (Landsgericht Hamburg) in case no. 310 O 22723 of September

7 If courts permit fair use in this context, this may lead to several adverse consequences, includ-

ing the development of deepfakes and misinformation, the disclosure of private information, the
reinforcement of biases, cultural homogenization and conformity, an unhealthy dependence on
technology, and a chilling effect on the cultural sector. Conversely, if courts decline to allow fair
use, this may also produce significant negative effects, such as reduced productivity, impedi-
ments to technological development and emerging forms of creativity, limitations on cost reduc-
tions in education, and a chilling effect on scientific research (Sag, 2024, pp. 1896-1898).
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27,2024 (LAION) (Dusollier et al., 2025, p. 125), as well as of the Munich Regional
Courtin the aforementioned GEMA vs. OpenAI (2025, para. 243), although the latter
court ultimately did not apply the exception in that particular case. Article 3 CDSM
Directive provides that Member States shall establish an exception to the rights of
reproduction and extraction for research organizations and cultural heritage insti-
tutions, permitting them to carry out TDM for the purposes of scientific research,
provided that they have lawful access to the works or other protected subject matter
(CDSM Directive). This exception has been frequently criticized as being overtly
narrow for the purposes of generative Al development. First, this exception applies
only to the right of reproduction as a core right of copyright and extraction in the
case of databases. Moreover, reproduction and extraction are permitted only when
TDM is performed by research organizations or cultural heritage institutions and
solely for the purposes of scientific research (Margoni & Kretschmer, 2022, p. 694).
Consequently, both conditions have to be satisfied, which significantly narrows the
scope of application (Kollar, 2022, p. 18) and renders the exception poorly suited for
cooperation between research institutions and the private sector (Dermawan, 2023, p.
53).Itis also crucial that the beneficiaries operate on a nonprofit basis, as the exception
would not apply otherwise (Moerland, 2024, p. 679; Ivanovi¢, 2021, p. 70). Further-
more, this exception does not apply to computer programs. The exclusion of com-
puter programs from the scope of the exception is somewhat surprising and unclear;
however, it is assumed that this limitation was introduced due to concerns related to
potential reverse engineering (Widla, 2025, pp. 8-9). The most significant criticism of
this provision, however, lies in the requirement that research organizations must have
lawful access to the protected content. Lawful access generally means that the right
holder has made the work or database publicly available, or that the research organi-
zation or cultural heritage institution has obtained a license or other authorization for
accessing the protected works. Because access licenses are subject to the discretion of
the right holder, the right holder can effectively disable this exception (Szkalej, 2025,
p. 317). Nevertheless, it is a general principle applicable to all copyright exceptions
that beneficiaries must have legitimate access to the protected works, meaning that
they may not use pirated versions of the work (Szkalej, 2025, p. 312). Moreover, lawful
access in this context simply means that beneficiaries may perform TDM if they can
read or otherwise consume the work. No specificlicense for TDM is required, as TDM
is not recognized as an exclusive right of the copyright owner (Moerland, 2024, p. 678;
Bottis et al., 2019, p. 195), although some argue that the absence of an explicit TDM
license requirement is not entirely clear from the wording of the provision (Rosati,
2019, pp. 214-215).° The requirement of lawful access is intended to ensure that right

8

This does not imply that the right holder cannot make TDM difficult or even impossible by
using technical means; therefore, caution is warranted (Szkalej, 2025, p. 315).
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holders are adequately compensated (Kollar, 2022, p. 15; Ivanovi¢, 2021, p. 71). Never-
theless, scholars have correctly observed that this requirement may lead to increased
licensing costs for ordinary consumption of works, as right holders may incorporate
the value of TDM license into their overall price (Kollar, 2022, p. 17).

Article 4 CDSM Directive introduces an exception that is available to all poten-
tial beneficiaries, including commercial entities. It provides that Member States shall
establish an exception or limitation to the rights of reproduction and extraction of
lawfully accessible works and other subject matter for the purposes of text and data
mining (CDSM Directive). This exception does not specify particular beneficiaries or
purposes, making it broader in scope than Article 3. Unlike Article 3, it also applies to
computer programs. However, paragraph 3 of Article 4 stipulates that the exception
or limitation is subject to the condition that the use of works and other subject mat-
ter referred to in that paragraph has not been expressly reserved by the right holders
in an appropriate manner, such as through machine-readable means in the case of
content made publicly available online (CDSM Directive). This effectively means that
the Article 4 exception can be disabled at the discretion of the right holders if they
choose to “opt out” their content from TDM, thereby unilaterally preventing TDM
—a practice that has been widely criticized (Kollar, 2022, p. 19). The ability to opt out
of an exception is relatively unusual in classical exception theory. Traditionally, the
core principle underlying exceptions in intellectual property law is that there exist cir-
cumstances in which the public may use the protected intellectual property without
the consent of the right holder. Under this framework, the responsibility for opting
out lies with the right holder, and not with the beneficiaries. As noted in paragraph
3, right holders must opt out expressly, which, in the case of publicly available content
on the internet, requires the use of technical means to prevent their content from
being crawled (Moerland, 2024, p. 699; Dermawan, 2023, p. 53). This could include,
for example, robot.txt files or meta tags, although any other machine-readable option
is also permitted (Lobling et al., 2023, pp. 505-506). Nevertheless, this does not pre-
clude the possibility of ex post opt-out, since under the recently enacted EU Artificial
Intelligence Act (EU AIA), developers of large language models are required to trans-
parently make available all content on which their LLMs were trained, thereby ena-
bling right holders to protect their rights and potentially exercise an opt-out (Dutta,
2025, p. 7772). Nevertheless, in cases where an Al model has already been trained on
copyrighted content, it is not possible to reverse the training process, making an ex
ante approach more reasonable (Popovi¢, 2024, p. 48). For content that is not publicly
available, it is sufficient for right holders to include an opt-out declaration in the terms
and conditions (Lobling et al., 2023, p. 504), or to employ a Creative Commons license
that explicitly excludes TDM (Guadamuz & Cabell, 2014, p. 19). In all cases, lawful
access remains a fundamental requirement.
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Regulating text and data mining (TDM) in this manner has been widely crit-
icized by scholars as not conducive to a friendly Al policy (Margoni & Kretschmer,
2022, p. 686; Dermawan, 2023, p. 52; Ivanovi¢, 2021, p. 73; Rosati, 2019, p. 209;
Perisi¢, 2025, p. 620). The fact that these exceptions are limited to the rights of
reproduction and extraction, that the scope of Article 3 is very narrow, that right
holders may opt out of the Article 4 exception, and that in both cases beneficiaries
must have lawful access to the protected content, collectively make it extremely
difficult for AI developers to perform TDM under these exceptions. This regula-
tory framework disproportionately affects small and medium-sized enterprises,
placing them at a disadvantage compared to large corporations that already have
access to copyrighted material or can obtain it through their financial resources
(Margoni & Kretschmer, 2022, p. 687; Dermawan, 2023, p. 58). However, as rightly
noted in the literature, these exceptions apply only when TDM includes the copying
of copyrighted material or the extraction of a database. TDM does not necessarily
include copying and extraction because, as discussed earlier, copyrighted material
is encoded without reproducing it in its original form. Therefore, since TDM is not
an exclusive right of the author or database owner, it is fully permissible if no act of
reproduction or extraction occurs’ (Orlando & Casalini, 2023, p. 7; Radovanovic,
2018). It is also important to note that some scholars argue that TDM inherently
involves some form of reproduction or extraction, regardless of how the data is
transferred, and thus these exceptions would always apply (Moerland, 2024, p. 676;
Ivanovi¢, 2021, p. 75). This position is generally accepted in the case for computer
programs (Widta, 2025, p. 7). It is highly likely that the act of TDM would not fall
within the notion of reproduction under Article 9 of the Berne Convention, since no
recognizable copy of the work exists after TDM is performed, and the copyrighted
work is not used “as work.” However, the concept of reproduction is not universally
defined, and each state may adopt its own interpretation (Orlando & Casalini,
2023, p. 14; Senftleben, 2022, p. 1494; Ivanovi¢, 2021, p. 65). As noted previously,
this interpretation was reaffirmed by the High Court of England and Wales in the
judgment of Getty Images vs. Stability AI (2025, para 600).

In our view, the main question is not whether text and data mining (TDM)
includes reproduction or extraction, but rather what TDM represents in the gener-
ative Al process. According to Article 2 CDSM Directive, TDM means any auto-
mated analytical technique aimed at analyzing text and data in digital form in order
to generate information, including, but is not limited to, patterns, trends, and cor-
relations (CDSM Directive). At the time when the exceptions were proposed (2016)

’ This is typically the case in scientific research, as the data on which the research is performed

must be preserved both as evidence and to ensure the reproducibility of the research (Margoni &
Kretschmer, 2022, p. 694).
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and when the CDSM Directive was enacted (2019), TDM was understood quite
differently from the auto-encoding process used for Al training. Specifically, TDM
was regarded as an activity involving the analysis of vast amounts of data and/or
text to extract knowledge or information (Kollar, 2022, p. 3; Moerland, 2024, p. 673;
Ivanovi¢, 2021, p. 61). It was believed that Al would facilitate data analytics; instead
of manually reading and classifying vast amounts of data to draw conclusions,
AT could perform TDM and extract the necessary information within minutes
(Guadamuz & Cabell, 2014, p. 5). As evident, the material generated through TDM
should consist of information such as patterns, trends, or correlations, rather than
quasi-copyrighted content (Moerland, 2024, p. 677). This aligns with the perception
that AI, when performing TDM, does not copy the author’s original expression, but
rather extracts information, facts, and knowledge embedded in the data and text,
which are not protected (Margoni & Kretschmer, 2022, p. 698; Dermawan, 2023, p.
49). Therefore, since Al does not extract the original expression but rather infor-
mation and facts, which are not protected by copyright, there can be no exclusive
right of the author over TDM (Margoni & Kretschmer, 2022, p. 688). However, as
discussed above, during training, generative Al extracts more than just facts, infor-
mation, and knowledge; it also captures the author’s own expression in sentences,
drawings, or even copyrighted characters. In other words, AI mines not only the
semantics of the work but also its syntax (Dornis, 2025, p. 68). Consequently, it
would be incorrect to equate TDM performed in the course of training of generative
ATfor creating images and videos with TDM performed by research institutions or
marketing organizations for the purpose of analyzing collected data and extract-
ing information (Dornis, 2025, p. 67). This view is also reflected in the European
Commission’s Study on copyright and new technologies: copyright data management
and artificial intelligence (European Commission, Directorate General for Com-
munication, 2022, p. 205). The fact that Article 53 of the EU Artificial Intelligence
Act (EU AIA) refers to Articles 3 and 4 of the CDSM Directive does not imply that
TDM constitutes an exception regulating generative Al, as is often misunderstood
(Szkalej, 2025, p. 311). This is because classical TDM may also be performed by Al,
but it does not necessarily involve generative Al as a specific type (Dornis, 2025,
p. 71). However, another view upheld by the European copyright community is
that the TDM exceptions cover a part of the generative AI process, though not its
entirety, specifically the crawling component. This view was also adopted by the
Hamburg Regional Court in the LAION ruling (Dusollier et al., 2025, pp. 122-123)
and by the Munich Regional Court in GEMA vs. OpenAl Their position is that
the definition of TDM is sufficiently broad to encompass the generation of new
works, as these works constitute new information.'® However, we contend that this

' Tt is fair to say that Munich Regional Court did not apply these exceptions in its case because
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interpretation is excessively broad for the reasons discussed above. The underlying
purpose of the TDM exceptions was to permit the analysis of text and data using AI
in order to acquire knowledge or useful information, and not to generate content
resembling the analyzed works. Equating works of authorship with information
generated from data analysis would be an oversimplification. The significance and
potential impact on authors are far greater than that of generative Al particularly
considering that not only knowledge but also the author’s original expression is
extracted — and subsequently imitated — by AL For these reasons, we maintain that
the exceptions provided in Articles 3 and 4 of the CDSM Directive do not extend
to generative Al as applying them in this context would constitute an excessive
limitation of the author’s exclusive rights and would fail to satisfy the three-step
test established under the Berne Convention. The most problematic aspect is the
second step of the three-step test — namely, that the exception must not interfere
with normal exploitation of the work." This condition is not met if the exploitation
of the work under the exception enters into economic competition with the ways
in which right holders normally derive economic value from their works. While
this is undoubtedly true for TDM that is provided under Articles 3 and 4 of CDSM
Directive (Kollar, 2022, p. 27), it is unlikely to hold true for TDM performed in the
context of generative Al training, as the resulting products - literary and artistic
works — directly compete with the copyrighted content used during training.

4. Possible Solutions to the Dispute
and Approaches for Regulating Generative Al

The solution of Disney v. Midjourney, Getty Images v. Stability Al in the U.S.
(and the first-instance judgment in the UK case), as well as other generative Al cases
lies ahead of us, and it may take several years before the final solution is reached. It
remains uncertain how the courts will decide in these cases. They will first need to
determine whether the TDM performed during crawling constitutes reproduction
of the copyrighted material, although, as noted earlier, the High Court of England
and Wales did not recognize it as such. The question of the fair use doctrine will
require courts to examine whether the use of copyrighted material for Al training
is transformative and whether the technical development of Al is important enough
to outweigh copyright protection. Conversely, they will need to consider whether

the AI model performed memorization, which, in the court’s view, could not be covered by the
exceptions.

""" This position is also recognized by the European Copyright Society (Dusollier, et al., 2025, p.
123) and supported elsewhere in the literature (Popovi¢, 2024, p. 47).
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the economic impact of generative Al on copyrighted works is so severe that fair use
cannot be justified. In this context, courts may also look to align their reasoning
with European law, reflecting a broader trend of aligning the EU and the U.S. prac-
tices. They may assess whether the requirements for the exception under Article 4
CSDM Directive are met and align their approach with that of the regional courts
in Hamburg and Munich. For example, Stable Diffusion provides authors with an
opt-out option, which it cites as part of its defense (Sobel, 2024, p. 61).

We are of the opinion that TDM should be recognized as an exclusive right
of the author. There are several reasons supporting this view. First, TDM cannot,
in most cases, be equated with copying or reproduction of the work. Even when
it involves some form of reproduction, the purpose is not to present the work but
to train Al, which is fundamentally different from the classical notion of repro-
duction. Moreover, as discussed earlier, TDM in the context of generative AI goes
beyond filtering information and knowledge from copyrighted content; it involves
using the entirety of the copyrighted work for training, including the author’s orig-
inal expression (Dornis, 2025, p. 61). Hence, Al training represents a form of using
original parts of an author’s work, for which the author has a right to be compen-
sated."” Although this constitutes a form of non-expressive use, the fact remains
that Al leverages copyrighted works to create similar content that competes in the
market for artistic works. Generative Al can, for a relatively small membership fee,
effectively substitute works created by human authors. For all those reasons, we
believe that a special right on TDM should be established. However, generative Al
has proven to be highly valuable and important for technical advancement, and it
is necessary to create conditions that allow its development (Zivkovi¢, 2024, p. 319),
even though it also brings certain negative consequences (Avramovi¢ & Jovanov,
2023, p. 163). A balance between these two important interests could be achieved
by introducing a statutory license for copyrighted works. Under such system, Al
companies would be allowed to use copyrighted works for training without need-
ing the author’s individual permission, provided that they pay remuneration to the
copyright owner. This approach could prevent copyright owners from inflating
royalties in a way that might chill AI development, while simultaneously ensuring
that authors are compensated for the use of their works. This still means that some
form of collective protection would likely be necessary to facilitate the collection
and distribution of payments to copyright owners.

"> The necessity of remuneration for TDM conducted in the context of generative Al has also
been recognized by the European Copyright Society (Dusollier et al., 2025, p. 126).
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5. Conclusion

Disney and Universal v. Midjourney represents yet another confrontation
between copyright owners and generative Al companies. Unlike previous cases, this
is the first instance in which such major corporations have pressed charges against
an Al company, signaling that generative AI has become a significant challenge
for copyright protection and copyright owners’ interests. Analyzing both U.S. and
EU law, it becomes clear that neither system is fully adapted to address the com-
plexities of generative AL U.S. law is arguably in a somewhat better position due to
the flexibility of its precedent-based system and the fair use doctrine, which allows
courts to tune and adjust the law to respond to generative Al development. EU law
is not without potential solutions. However, in our view, Articles 3 and 4 of CDSM
Directive cannot be directly applied to TDM performed for generative Al training.
Nevertheless, they could serve as a starting point for developing a framework that
would balance the interests of both AI developers and the creative industry. In our
opinion, the most effective solution would be the introduction of a statutory license,
which would protect both the economic interests of copyright owners and at the
same time prevent a chilling effect on AI development - an activity that has been
recognized as one of the most important public interests of our time.
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